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|. Privatisation in the public interest

Introduction

It is the Privatisation Act (1992) which governs privatisation in Zambia. The Act establishes the Zambia Privatisation
Agency (ZPA) whose purpose is to plan, manage, implement, and control the privatisation of State owned enterprises by
selling them to those with the expertise and capital to run them on a commercialbesisct further determines how

the list of enterprises to be sold is drawn up and what modes of sale are alfoWablact lays down parameters for
competitive bidding and the conduct of negotiatibAstangements for the issue and holding of shares are specified for
when the option of public flotation is uséd@he Act also specifies the extent to which information relating to the sale
process will be made public, how the sale proceeds will be recorded and banked, and the uses to which the money may
be putt

The Privatisation Act appears to be comprehensive and to present a sound basis upon which privatisation may proceed
in a transparent and independently regulated manner. Indeed, considerable attention has been paid to drawing up the
privatisation framework in Zambia. The World Bank has been instrumental in supporting the drafting of the Act and in
providing technical assistance funds for the staffing of key advisory positions ifi ¥®¥Aconsidering what is at stake

in privatising entire swathes of the Zambian economy, in a country where major parastatals have acted as a parallel
administration, then the Privatisation Act and related legislation must be not only well-suited to the task of achieving a
commercially successful transition, but also to safeguarding the rights and legacy of the Zambian people.

It would be misplaced to conceive of the Privatisation Act as explicitly or intentionally concerned with human rights
protection. On the one hand, there is an argument that the Privatisation Act should be judged narrowly in terms of the
economic success or failure of privatisation. On the other hand, because the realisation of human rights is a principle of
universal validity, then it is more than legitimate to scrutinise any legislation which impinges upon the enjoyment of
such rights. Furthermore, there is a middle ground: when the Privatisation Act fails to deliver in its own terms on matters
of accountability, transparency and the provision of information, popular participation, the protection of employment, or
in the specified use of sale proceeds to promote social development, then it also fails to protect, fulfil, or promote
specific human rights.

In a first subsection (A), the regulatory principles of accountability, transparency and participation, which the
Privatisation Act is meant to guarantee, are articulated in terms of human rights. This brings consideration of the
Privatisation Act within the remit of the Committee and sets the benchmark against whi#h jthre and de facto
regulation of privatisation in Zambia is to be assessed. The Zambian Government’s record in this regard is reviewed
over three subsequent subsections. Under the rubric of accountability (B), consideration is given to the independence of
the Zambia Privatisation Agency, its role in conducting each sale, and its decision-making power. Regrettably, its
authority to manage privatisation has been usurped with a corresponding loss of accountability. In a subsection on
transparency (C), the primary concern is with access to information on privatisation: the amount realised from the sales
and the uses to which the proceeds have been put; details of bidders and the bidding process, to allow the public to
judge whether privatisation is being conducted in the interests of all Zambians; and the full facts of each sale, including
agreements reached on redundancies, conditions of work and the take over of social assets. (D) Participation of
Zambians in the privatisation process has been narrowly interpreted and severely curtailed. The public offering of shares
has concentrated a common wealth in the hands of a political and business elite. Furthermore, employee and
management buyouts have succeeded in only a few instances in the face of competition from foreign business. Indeed,
the use of tax and other incentives to attract foreign investors must deprive the Government of revenue for expenditure
on the social sectors of education, health and welfare. In keeping with the principle of joint responsibility, the role of the
World Bank in fostering the privatisation framework is reviewed in a final subsection (E).

At this juncture, it is pertinent to note that the consideration of certain aspects of the Privatisatjmr Aeis
postponed until Section 2(1l): in particular, the failure to safeguard the rights of employees during the sales and the
absence of post-privatisation monitoring.
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A. Accountability, transparency, participation and human rights

Accountability, transparency and popular participation are all prerequisites if the human rights of any group - workers,
retrenchees, residents of mining towns, tenants in parastatal housing, the general public - are to be protected under a
process such as privatisation with its far-reaching consequences. Each of these principles can be articulated in rights
terms, drawing on both Covenants, as well as the Declaration on the Right to Development and the Declaration Against
Corruption and Bribery in International Commercial Transactions.

1. A basis in the Declaration on the Right to Development and the Covenant on
Civil and Political Rights

Under the rubric oficcountability the Privatisation Act must allow each sale to proceed without behind the scenes
interference for short-term political or financial gain by the ruling elite. A failure of regulation in this regard threatens
aspects of the right to development which is the inalienable entitlement of each and every person and is not the exclusive
preserve of those in powéknder the Declaration on the Right to Development, Government’s have the right, but also

a duty, to formulate appropriate national development policies that aim at the constant improvement of the well-being of
the entire population and of all individudlfn respect of the Covenant on Civil and Political Rights, the right of every
citizen to take part in the conduct of public affairs, whether directly or through a chosen representative, is undermined
when a Government no longer considers itself accountable for its atlibase must be absolutnsparencyover the

sale proceeds and how the money realised is being spent. Future projections on employment and redundancy, as well as
the arrangements to be put in place to mange social assets, represent a vital knowledge base for workers and local
communities. Full information must be forthcoming to allow people to judge for themselves the merits of each sale.
These requirements stem both from the right to free expression and opinion based upon freedom to seek, receive and
impart information under the Covenant on Civil and Political Ri¢frasid from securing the right to development of the

entire population and all individuals on the basis of their active, free and meampiagicipationin development and

in the fair distribution of the benefits resulting thereffdmhere possible, it would therefore seem desirable for
Zambians to be given the opportunity to share in the rewards of privatisatioghthsohemes to encouragepular

share ownership in the most successful enterprises.

2. International instruments on corruption and malpractice

The process of privatisation in general - that, is turning over state assets to private owners - has been described as
‘fraught with opportunities for corruption and self-dealifg’The significance of corruption in undermining fair
economic competition and distorting market processes in emerging markets and in the context of large-scale
privatisation programmes is noted by the UN Office for Drug Control and Crime PrevEniibe. degree of
accountability and transparency is a determining factor in the extent of corruption and malpractice. All Member States
of the UN, including Zambia, have committed themselves to implement the United Nations Declaration Against
Corruption and Bribery in International Commercial Transactibi$is recognises that effective efforts to combat and
avoid corruption and bribery ‘form a critical part of promoting transparent and accountable governance, economic and
social development and environmental protection in all countfiggé UN has also adopted the International Code of
Conduct for Public Officials and recommended it to Member Statasthermore, a number of regional instruments

have established standards to combat corrudptiihile binding on ratifying States, these instruments have a normative
value: the standards they codify are applicableallo States. In respect of the principles of transparency and
accountability, the OECD’s Principles for Managing Ethics in the Public Service (1998) are particularly p&rtinent.

3. The Covenant on Economic, Social, and Cultural Rights: malpractice vis-a-vis
obligations of conduct and result

In respect of the Covenant on Economic, Social and Cultural Rights, corruption and malpractice violate the principle of
non-discrimination and constitute steps which are incompatible with the progressive achievement of the full realisation
of economic and social rights to the maximum of available resotirtas. award of the sale of a State owned enterprise
through malpractice or corruption is arbitrary and results, more often than not, in the violation of specific rights.
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The undertaking to ensure non-discrimination is an obligation of coffdtiet: award of the sale of a State owned
enterprise to one bidder over another through malpractice or corruption constitutes unequal treatment based upon an
arbitrary decision. The undertaking to take steps, which must be immediately implemented, specifies that these steps
must be ‘deliberate, concrete, and targeted as clearly as possible towards meeting the obligations recognized in the
Covenant?* Neither corruption or malpractice are appropriate steps as both constitute an immediate violation of the
overarching principle of non-discrimination. The OECD’s interpretation that bribery is an offence whether or not the
award of a sale or contract was made to the best qualified bidder underlines that corruption is, by its nature, contrary to
this obligation of conduct However, corruption and malpractice are most obviously incompatible with the Covenant
when they lead to the violation of specific rights.

The Covenant codifies an obligation of result, that a State party takes steps ‘with a view to achieving progressively the
full realisation of the rights recognized’ in the Coverfnthere is an obligation to move expeditiously and effectively
towards the goal of full realisatiéh.The award of a contract or sale, on the basis of malpractice or corruption, to a
company or individual without a sound industry track-record, or a carefully reasoned business plan based upon due
diligence studies, or proven access to the finance needed to invest in a venture will prejudice the likelihood of
commercial success. This has negative implications for the realisation of the right to work. Instances are documented
within this submission when the sale of a business to an unscrupulous owner in has resulted in the denial of just and
favourable working conditions, the non-payment of benefits and entitlements, or asset stripping leading to business
closure, mass unemployment, impoverishment and even homelessness when employees are evicted from company
houses.

There is a final sense in which corruption is implicated in the dereliction of the obligations of both conduct and result.
Article 2(1) of the Covenant requires each State party to take the necessary steps ‘to the maximum of its available
resources.” A Government must show that every effort has been made to use all resources that are at its disposition in an
effort to satisfy, as a matter of priority, its minimum core obligatf®fshis obligation of conduct is undermined when
corruption results in the diversion of public resources into private hands. This impinges upon the fulfilment of the
obligation of result to achieve progressively economic and social rights. A government cannot be said to use its
maximum available resources to promote the right to health, education, housing or social security if large sums of public
money are diverted for private g&h.

B. Privatisation and failures of accountability

1. Introduction: the Privatisation Act and accountability

The Privatisation Act, by establishing the Zambia Privatisation Agency as an independent body, seeks to ensure that the
privatisation process is conducted in an accountable way and is as free from political manipulation ag’pissible.

is a division of decision-making power within the Act between the Government and the ZPA. While the Government
determines the overall direction and timing of privatisation, ostensibly it is left to the ZPA to handle and close each sale
without political interference. Hence it is the Cabinet which decides and issues policy guidelines on how the
privatisation programme is to be implemented and which determines, through its approval of the divestiture sequence
plan, which State owned enterprises are to be privatised and the order in which they are t& bdsstiidn left to the

ZPA to advise on the mode of sale in each é4a8he available options for the disposal of a business indinige,alia,

negotiated or competitive bids, the public offering of shares, the sale of the assets and business of a State owned
enterprise which thereby ceases to exist in its own right, and management or employe€bigainsit is the Cabinet

which has final approval over the mode chosen.

Decisions on privatisation - including the crucial determination as to who is awarded the sale of an enterprise - are
ostensibly taken by the Members of the ZPA, in effect a board of directors. Of the twelve designated positions, only
three are reserved for governmé&nthe remaining nine positions fall to representatives of civil society and the private
sector. This includes provision for the business community, the unions and the churches. At the head of the ZPA board
is a Chairman and Vice-Chairman, both of whom are elected by the other mé&iberswo government Permanent
Secretaries are ineligible for these two positions.

Yet, despite the establishment of the ZPA, there have been significant lapses in accountability on two levels: firstly, a
closer examination of the Privatisation Act reveals aspects of its formulation which give the lie to the apparent
independence of the decision-making process; secondly, there has been considerable deviation from the prescribed
privatisation process and political interference in key sales.
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2. The Privatisation Act: in-built failures of accountability

If those in authority fail to account for their actions, for example, in respect of the decisions they make when selling
national assets, then the right to development is underrffindgntler the Declaration on the Right to Development,
Governments have the right, but also a duty, ‘to formulate appropriate national development policies that aim at the
constant improvement of the well-being of the entire population and of all individuals, on the basis of their active, free
and meaningful participation in development and in the fair distribution of the benefits resulting thetefrom.’

Privatisation is a key plank of the Zambian Government’'s national development policy. The sale of national assets -
which are the legacy of, and which belong to, the people of Zambia - must aim to improve the well-being of all
Zambians. Whether or not the best interests of the majority of Zambians are served; whether or not their meaningful
participation is ensured; whether or not the fair distribution of the benefits of privatisation is achieved; none of these
assessments can be made unless there is accountability in the privatisation process. Furthermore, a lack of accountability
makes the realisation of each facet of the right to development less likely.

The initial impression is that the ZPA board is dominated by representatives from the business community and civil
society, and not by Government appointees. However,uglththe Privatisation Act determines which organisations are
Members of the ZPA, each individual representative is appointed by the President, having first received the approval of
a Select Committee of the National AssenI$ome of the positions on the ZPA board are empty. As of June 1998,

the Law Association of Zambia, the Bankers Association of Zambia, the Zambia Institute of Chartered Accountants, and
the Churches of Zambia were not represefftathis situation was earlier criticised by the Parliamentary Committee on
Public Investments tasked with preparin§ecial Report on Privatisatich The right of every citizen to take part in

the conduct of public affairs, whether directly of through chosen representative, is undétndisedill become
apparent, these vacancies reflect the fact that the members of the ZPA board, in reality, have little control over
privatisation.

Two seemingly insignificant clauses in the Privatisation Act combine to further undermine the independence of the ZPA
board. First, it is specified that when a matter needs urgent attention, a ZPA board meeting can be called without the
usual fourteen days notiéelndeed, meetings have been convened at very short notice making it impossible for all
members to attend. Second, since only five members of the board are required to decide and vote on any matter, the
ZPA board may press ahead with business in the absence of full represéhtatisinch circumstances, providing all

three of the Lusaka-based Government members are in attendance, then the Government has an automatic majority on
the board. Manipulation is not merely a theoretical possibility, but has occurred in practice. The documented subversion
of a prior decision reached by the full ZPA board over the sale of one of the ZCCM mining packages was achieved, in
part, by the procedural ruse of convening an urgent meeting between the Committee of Ministers and the ZPA board at
short notice! As a result, the letter confirming the ZPA board’s original decision to award the sale of the mine to a
Canadian mining firm, in contravention of the Government’'s/ZCCM'’s wishes, was withdrawn.

It is specified that the Members of the ZPA need only meet once every two rfolithis. therefore the ZPA
management which takes decisions on the day to day running of the privatisation programme and makes
recommendations to the MembétsThis division of labour between the ZPA board as the executive and ZPA
management constitutes common practice and is not contentious until it is realised that the board acts as little more than
a rubber-stamp on the decisions of the agency’s evaluation and negotiating teams. The crucial issues are the degree to
which these teams are subject to political or commercial manipulation; whether other bodies, including parastatal boards
or unaccountable Government committees have the final say over the sales process; and, ultimately, the extent to which
such interference in the privatisation process actually matters. The benchmark for this final judgement is whether the
way in which privatisation has been conducted has proved detrimental to the realisation of fundamental human rights.

3. Accountability and deviation from the Privatisation Act in practice

The United Nations has recommended that Member States, in their efforts against malpractice and corruption, are
guided by the International Code of Conduct for Public Officials (199Bgneral principles are codified whereby to be

in public office implies a duty to act in the public intef&s2ublic officials shall perform their functions in accordance

with laws or administrative policies and ‘shall at all times seek to ensure that public resources for which they are
responsible are administered in the most effective and efficient mahk&eover, they shall be ‘fair and impartial in

the performance of their functions’ and ‘at no time afford any undue preferential treatment to any group or individual or
improperly discriminate against any group or individdal'.
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The Privatisation Act lays down the parameters for the conduct of each sale while ZPA has developed mechanisms by
which the Act is implemented. There are numerous occasions - often involving the sale of the largest parastatals - when
the set procedures have been subverted.

Although other modes of sale are specified under the Privatisation Act, the most common way in which large State
owned enterprises are sold is through the private sale of shares through negotiated or competitive bids. All bidders must
first pre-qualify’® An evaluation team, which is made up of two or three ZPA staff and a consultant, then assesses each
bid received for a busine¥sThe team then meets with the ZPA management before presenting its Bid Evaluation
Report and recommendations to the Members of the ZPA board. The Members approve a short list of bidders and invite
those selected to further negotiatiGhBor each actual sale, ZPA management is assisted by an independent negotiating
team whose appointment is approved by the Members of the ZPABddiid.comprises a chairman, a lawyer, at least

two technical consultants from ZPA staff, and specialist consultants/advisers, as r@dlieedegotiating team liaises

and bargains with each selected bidder and eventually hammers out a deal with the selected buyer.

a. The sidelining of ZPA in the privatisation of ZCCM

There are stark instances - for example, in respect of the sale of ZCCM - when the make-up of key negotiating teams has
been the subject of blatant political interference. The Zambia Association of Chambers of Commerce is on public record
stating, ‘We believe that, despite the government’s statement to the contrary, amounts realised from the sale of the mines
are far less than could have been raised had there been no political interference in the process and had the job been lef
to Zambia Privatisation Agenc$/’

Negotiations over the sale of the mining parastatal were being led by the international merchant bank, N.M. Rothschild,
when, at the end of March 1997, a former chairman and chief executive of ZCCM, Francis Kaunda, was appointed by
the President, rather than by the ZPA board, to head the ZCCM Privatisation Negotiating Team. This appears to be in
direct contravention of the Privatisation At&urthermore, the chief executive of ZPA is a Director of ZCEMne

of the known member’s of the ZCCM Privatisation Negotiating Team is also a Director of ZCIGd.Privatisation

Act purposefully specifies that the ZPA, and therefore not the company board and directors of a parastatal, is to handle
all sales. In the case of ZCCM, this distinction is blurred. In reality, it is the ZCCM board and the Government itself, not
the ZPA, who are handling negotiations over the sale of ZECMe appointment of Kaunda to handle the ZCCM
privatisation has been heavily criticised by members of the consortium of international mining companies who failed in
their bid to purchase the Nkana and Nchanga packafjee Parliamentary Committee on Public Investments has
denounced deviation from the Privatisation Act and has urged the Government to ensure that privatisation is carried out
in accordance with its provisiofs.

Once each individual agreement has been finalised by the negotiating team, it does not come back to the Members of the
ZPA board for approval, although both the board and the Attorney General may review the agreemerft Ratttezd.

the Privatisation Act specifies that the Minister of Finasttall sign the final Sales Agreement to transfer shares to the
selected bidde¥. Once more, the process specified in the Privatisation Act is not necessarily followed. The power of
decision over the sale of ZCCM lies with a special Cabinet subcommittee (also known as the Committee of Ministers)
which decides whether each sale should go ahead in line with the terms which are being agreed by the negotiating
team®® The subcommittee keeps in close contact with the negotiating team throughout to ensure the sale is going ahead
in accordance with its wishes.

The unaccountable way in which certain crucial privatisations have been conducted has led to some anomalous
decisions. Many commentators and industry analysts are highly critical of what they perceive as the mishandling and
eventual collapse of the sale of the key Nchanga and Nkana mine to a credible international mining céhaottiem.

close of bidding for the Chibuluma mine in February 1997, the Metorex Consortium openly acknowledged that it was
being represented in its negotiations to purchase the mine by Francis Ralihdaother bidder for the mine was the

Kafue Consortium which wanted to purchase Chibuluma as part of the Nkana/Nchanga sale package. The following
month, Kaunda was appointed to handle negotiations over the privatisation of ZCCM. Chibuluma Mine was split from
the recommended sale package and awarded to Metorex on 31 Julff k@@nda did not publicly terminate his
connection with Metorex, nor resign from the negotiating team, nor exclude himself from negotiations over the sale
package which included Chibulurffa.
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Chronology of key events in the privatisation of ZCCM

January 1995- An announcement is made in the budget speech that ZCCM is to be privatised within two years

October 1995- The merchant bank N. M. Rothschild and the legal firm Clifford Chance are hired to produce a privatisation

plan for ZCCM.

April 1996 - The Rothschild report recommends the unbundling of ZCCM into ten principal sale packages to be privatised

through international competitive tender. The Government is to retain a ‘golden share’ - typically 15 per cent - in thoe
companies which it has the option to sell to Zambian and other investors at a later date.

May - June 1996- ZCCM privatisation plan approved by both the Zambian Government and the ZCCM board.

February 1997- The bidding process closes. Each package attracts at least one bid.

success

A memorandum of understanding is signed between the Government/ZCCM and Anglo American for the exclusive purchase of

the extensive Konkola Deep deposit outside of the main bidding process. This deal cements Anglo American’s accept

privatisation process, but the option granted to the company to purchase the smelter from another sale package jeg

future of the Mufulira mine.

ance of the

The Kafue Consortium of three leading mining houses (Avmin of South Africa, Noranda of Canada, and Phelps Dodge of the

USA) and UK financiers, the Commonwealth Development Corporation, enter into negotiations to purchase
Nkana/Nchanga asset package.

March 1997 - Appointment by the President of Francis Kaunda to take over ZCCM sale negotiations from Rothschild
ZPA negotiating team.

the core

5 and the

June 1997- Finalisation of the Nkana/Nchanga sale to the Kafue Consortium appears imminent. In retrospect, the best price for

these mines was achieved at this time.
October 1997- Conclusion of the sale of the Luanshya and Baluba mines to the Binani Group of India.

December1997- The Consultative Group meeting with donors to renew balance of payments support is postponed,
because of governance issues, but also because of the failure to conclude the privatisation of ZCCM.

April - May 1998 - After a year of protracted negotiations, during which time the price for copper has fallen sharply,
reduced offer of the Kafue Consortium is rejected and the bidding group dissolves.

bstensibly

he final

Balance of payment support from the donor community agreed at the Consultative Group meeting is made conditional on

significant progress in the privatisation of ZCCM.
Mid 1998 - Anglo American invited to formulate a rescue plan to repackage the unsold assets of ZCCM.

September 1998 Over two years after the privatisation was announced, less than 20 per cent of ZCCM’s operating ca
passed into private ownership.

pacity has

October - November 1998 Anglo American agrees to relinquish its purchase rights over the Mufulira smelter in the event of an

agreement being reached allowing it to purchase the other key ZCCM assets as a single package. A prospectioe g
for the Mufulira mine.

December1998 - January 1999 Anglo American negotiates the option to purchase all remaining key ZCCM assets. A

yer is f

number

of preconditions are set by the company to include the identification of a suitable partner, the securing of finance, and the

implementation of a ZCCM redundancy program to be paid for using donor funds.

New lending instruments are agreed with the World Bank and IMF as a result of the memorandum of understand

ng signed

between the Government/ZCCM and Anglo American. However, the release of funds is made conditional on conclugion of the

deal and transfer of ownership.

March 1999 - The original deadline for conclusion of the sale of the remaining key ZCCM assets passes. The precon
by Anglo American for the purchase have not been met.

October 1999- Anglo American revises the basis of the original deal. A new agreement is reached whereby the high ¢
mine is excised from the sale, although the South African Company retains its option to run and purchase the Nka
crucial to its wider operations in Zambia. Anglo American refuses to take over social assets associated with the mines.

February - March 2000 - While a number of non-operational and smaller ZCCM mines, as well as the Power Divisio

fitions set

st Nkana
ha smelter,

n, were

privatised relatively early, the eventual sale of the key mine packages at the core of ZCCM to Anglo American (Konkola,
Nchanga, Nampundwe and a contract to run Nkana smelter) and First Quantum/Glencore (Nkana Mine and Mufulirg) has only

recently been concluded. Please refer to Section 2(1V) for a full consideration of the privatisation of ZCQpplement
appended to Section 2(1V) details the status of each ZCCM asset package to February/March 1999

pardises the
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b. The sale of the Luanshya Mine: allegations of malpractice

A court case disputing the sale of another ZCCM mine reveals the extent of deviation from the Privatisation Act.
Luanshya and Baluba, was sold to an Indian company, the Binani Group in Juri& Ar@@7 the outset, the deal struck

with Binani has attracted criticism and accusations of malpractice. When a company is to be sold by competitive tender,
each bidder must first pre-qualify by demonstrating that they have the necessary financial resources, management
capacity, and business experience to buy and run the enterprise in digieritont runner to win the sale had been

First Quantum, a Canadian mining company with a sound industry track record in copper mining. Binani, on the other
hand, has no copper mining experieffcBome analysts are of the view that the Binani company does not have the
necessary financial backing to fund its ambitious plans for the Luanshya operations, as outlined in its bid and in the
subsequent development agreement.

In August1997, First Quantum filed suit in the High Court against the Zambia Privatisation Agency (ZPA), ZCCM,
Binani and the Government of Zambia as a fourth defendant seeking a reversal of the decision to sell “toltBinani.
alleged that a decision had been reached, on a purely commercial basis, by the Zambia Privatisation Agency to award
the sale to First Quantum but that this decision was then overruled, contrary to the Privatisation Act, by members of the
Zambian Cabinet. Furthermore, First Quantum alleged that details of its bid had been leaked t& Binani.

The legal action has bought a number of facts to light. First Quantum had indeed originally been selected as the winning
bidder by ZPA In doing so, the ZPA board followed the expert recommendation of its advisors, the merchant bank N
M Rothchilds, rather than the wishes of the Government/ZCCM. This decision - apparently never verified by letter to
the Committee of Ministers, although even this is disputed - was officially reversed following an urgent meeting
between Cabinet members and a minority of the ZPA bié&ihani, despite having no copper mining experience, had
never conducted full underground studies of the mine. The ZPA board had considered Binani's pledge to retain the
workforce in its entirety as ‘unlikely to be achieved and actually demonstrates that the Binani Group did not carry out an
in-depth due diligence stud¥.Yet, despite the absence of such a study and the company’s lack of pertinent experience,
the Binani Group was still able to table an initial’bid’he rules governing the tender process stipulate that bids are to

be placed in sealed envelopes and deposited in padlocked metal tender boxes at the ZPAAlfflwes. are then

opened in public. In according with the bidding rules for the Luanshya/Baluba package, all offers were received by 28
February 1997 and opened the same day. The award of the sale was to be announced by 1 Agtibd@9&r, after
protracted negotiations with the three competing bidders - during which time First Quantum believed itself to be the
‘preferred bidder’ - the ZPA requested revised bids on 17 June 1997 with a deadline for their receipt just two days later.
The cash component of Binani’s final bid, submitted at the last moment, bettered First Quantum’s offer by a precise
margin, prompting the allegation from the Canadian company that details of its own bid had beefi leaked.

The jettisoning of due legal safeguards in the conduct of the Luanshya/Baluba sale has, even in the short term, proved
detrimental to worker’s rights. The deterioration in employment conditions, coupled with persecution of the local union
leader, prompted unprecedented industrial unrest in Luanshya in November 1998. There have been negative
repercussions for social provision in the local community. A full account of the grievances of the workforce and the
township residents, in the context of the flawed development agreement which was signed with Binani/Roan, is given in
Section 2(1V).

The denial of rights enshrined in the Covenant in this instance is the ultimate reason why accountability throughout the
sale process is vital. The ZPA board and the sale procedure were established so that informed, autonomous decisions
could be reached on making the award to the bidder offering not only the highest price, but with the best development
plans and a sound track record. Seemingly esoteric provisions in the Privatisation Act take on a heightened significance
when their infringement results in the usurpation of the ZPA. This blatant, initial disregard for due process and
accountability presaged the unrest and infringement of rights which occurred in Luanshya little more than a year after
the sale was concluded. It must also be noted that the allegation has been made in public that President Chiluba had a
vested interest in the award of sale to Binani and now owns shares in the erffefpsaccusation has been denied by

the President, but calls for full disclosure of share ownership persist.
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C. Transparency and access to information

1. Introduction: the Privatisation Act and transparency

There are two aspects to public information on privatisation: balanced publicity to inform people about the nature,
merits, pitfalls and progress of the process; and the publication of more detailed information about each sale to ensure
transparency. This focuses here is upon the latter type of primary information. In respect of the former, the conclusion
reached within an internal Bank evaluation of privatisation was that the public information campaign on privatisation
‘started late and had inadequate coverége.’

Transparency is itself predicated on a fundamental right: article 19(2) of the Covenant on Civil and Political Rights
states that ‘Everyone shall have the right to freedom of expression; this right shall include freedom to seek, receive and
impart information....” There are at least three areas in which transparency under the Privatisation Act is paramount.
First, and because privatisation involves the sale of national assets owned by the Zambian people, information must be
made available detailing the sale proceeds and how the money realised is being spent. Second, the full facts behind each
sale - who the bidders are, how negotiations are conducted, the reason for the award of the sale of a company to one
buyer over another - must be published to allow people to judge for themselves the merits of the decision-making
process. Finally, once a company is sold, people affected by the privatisation need as much information as possible
about the new owners plans in respect of employment levels, working conditions, and the management of sétial assets.

In principle, a number of safeguards exist to promote transparency and to prevent those in privileged positions from
benefiting unduly from privatisation. ZPA staff and consultants, together with immediate relatives and business partners,
are precluded from bidding, although they may participate if shares in a business are sold by public¢¥lbtdted,

ZPA staff and consultants must disclose any conflict of interest in matters relating to the privatisation®process.
However, this disclosure is not made publicly but to the Director of the ZPA who has total discretion in deciding what
action (if any) is appropriate in each c&SBolitical leaders and public officers, in contrast, may participate in the sales
although they are required to publicly disclose their intention to bid for a State owned entefpoisgromote
transparency, all potential investors must provide information about themselves and those who make up the investor
groups. A direct or indirect interest in a bid for a State owned enterprise must be di€cdisechployees of the ZPA,
consultants and members of the ZPA board must take an oath of secrecy and shall not publish or disclose unauthorised
information® There are stiff penalties under the Act for the unauthorised disclosure of information, including heavy
fines and even imprisonment for up to five years for those either releasing or publishing such infétridahibe.

seeking to prevent the spread of ‘insider information,” the same secrecy clauses reduce the likelihood of those party to

proceedings from alerting the public about apparent malpractice or deviation from set procedures.

Under the Act, the ZPA must publish certain information by notice inGheett€”: the names of State owned
enterprises to be privatised; the names of registered consultants, valuers, lawyers, public accountants and merchant
banks dealing with the privatisation process; the names of bidders and how much they are bidding; the successful
bidders and the reason they have been selected; the price of shares, or any other special conditions of the sale of shares
and details of any other matters thought to be appropriate. This information is consolidated and reproduced every six
months in a progress report which the ZPA must submit to the Minister of Filahus. report is presented to the

National Assembly and then published for sale to the ptilinder the Privatisation Act, the ZPA must also submit an

annual report and accounts to the Minister of Finance who presents these to the National Assembly before the report is
published for sale to the pubftA parliamentary select committee on parastatals monitors the operations of ZPA.

There are positive aspects to the Privatisation Act in respect of transparency, although, once more, many of its
provisions are not fulfilled in practice. At the same time, there are omissions within the Act itself which prevent the
public from gaining access to information or from meaningful participation in the process.

2. The Privatisation Act: in-built failures of transparency

In spite of these stipulations, the form in which certain information is published precludes detailed scrutiny. For
example, the consultancy listings in neither Gazettenor in the ZPA’s progress reports reveal who is in each
independent negotiating team or the extent to which any one firm or individual is being“ukdre is often a
protracted delay in revealing the details of certain déalshis engenders mistrust. For example, industry commentators
have noted that ‘[h]ere in a country and under a regime where nondisclosure normally means there is something to hide,
we the Zambian public are justified in maintaining a fair degree of scepticism at the way the financial results of the
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recent mines privatisation are being withheld from public scrutiiyurthermore, what the ZPA’s annual report and
accounts and the six monthly progress reports omit to tell you is often of equal, if not greater, importance than what
they reveal. Hence details of how much an enterprise was valued at originally are not published as a matter of course.
This makes it impossible for the general public to judge whether the business in question was sold at a fair price. Most
seriously of all, there is a total lack of transparency in revealing how much revenue has been generated by privatisation
and what has happened to these sums of money.

3. Transparency and deviation from the Privatisation Act in practice

a. Allegations of corruption and self-dealing

The meaning of corruption is often reduced to that of bribery, the definition of which hinges on the offer and acceptance
of payments or other advantagésiowever, bribery does not necessarily capture the corrupt activity of self-dealing
when public officials and politicians manipulate the bidding process to achieve the award of sale to a company in which
they have a vested and often hidden interest. The meaning of corruption is taken to encompass both bribery and
self-dealing. Privatisation in Zambia has encompassed a diversity of enterprises, some of which have been small in size.
However, the process has also involved the sale of large firms and major conglomerates. Privatisation is therefore the
preserve of big business and high-level officials. As such, any corruption associated with privatisation is likely to be
characterised as ‘grand corrupti6hMalpractice describes both improper or negligent deviation from set procedures
and guidelines. Malpractice is often, but not always, both the result and means of corruption.

The UN'’s International Code of Conduct for Public Officials stipulates that:

‘Public officials shall not use their official authority for the improper advancement of their own or
their family's personal or financial interest. They shall not engage in any transaction, acquire any
position or function or have any financial, commercial or other comparable interest that is
incompatible with their office, functions and duties or the discharge théfeof.’

Privatisation in Zambia has been described as ‘a looting exercise’ by the anti-corruption group Transparency
International. Many of the provisions to ensure transparency in principle have been disregarded in practice. According
to one commentator the program has stalled ‘amid accusations of incompetence graft and asset-stripping’ and has
become ‘a source of corruptiol” Transparency International and Zambian journalists have accused a cabal of
ministers and officials of buying smaller businesses at bargain prices while failing to close on the sale of major
industries. A former Minister for Legal Affairs confirms that Ministers were party to information about the lowest
acceptable bid pricé8® The ZPA does not have a clear-cut responsibility, let alone the capacity, for monitoring
whether businessmen and politicians have bought shares through third party proxies, even though this is illegal under the
Privatisation Act. Furthermore, when remaining Government holdings in some of the larger businesses are publicly
floated, the ZPA has no duty to gather information about how many shares individuals have purchased. The fact that
most smaller companies have been sold direct to investors by-passes the more stringent disclosure requirements under
the Securities and Investment Act.

A copy of ZPA'’s consolidated list of political leaders, public officers and individual citizens who have bought former
state owned companies was obtained from ZPA in January 1998. The last transaction date given is January 1997 and
hence the information requires updating. From the list it can be ascertained that eighteen business had been sold to
politicians and public officers. Twelve shops and trading outlets in towns across the country were bought by ten MPs,
including among their number seven Ministers or Deputy Miniététdotels were bought by the Minister for Local
Housing and a former MMD Party M®.A dairy farm near Lusaka was sold to the Deputy Minister for Tran¥péxt.

much larger farm of 10,000 hectares in Copperbelt Province was sold to RDS Investments Limited, which is owned by
the immediate family of Ronald Penza, the then Finance Minft€nnsolidated Tyre Service Limited was bought by

Amon Kambole Sikazwe and Chibulu Jane PéffZehe Penzas had also bid for the strategically important Mpulingu
Harbour on Lake Tanganyika, but Ronald Penza was killed before the sale was awarded. The former Finance Minister’s
business interests had been subject to press scrutiny following his sacking by the President in a cabinet reshuffle in
March 1998 Less than nine months later, in late November, Penza was shot dead at his home in an apparent bungled
robbery. Those suspected of the crime were all shot in extrajudicial killings by police. Some believe that Penza was
assassinated and accuse the authorities of a cov&TuUye investigation into Penza’s murder and the killing of several

of the suspects has been roundly condemned by human rights organisations.

There are apparent anomalies in that politicians named in the press as owning newly privatised companies do not appear
in the ZPA list. A former MMD Finance Minister, Emmanuel Kasonde, completed the purchase of the General
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Pharmaceuticals Company based in Kabwe in May 1994. The acquisition is not recorded in the ZPA'’s list of purchases
by politicians although Kasonde’'s name is given in the relevant privatisation progressfdpast.alleged that,
subsequent to the sale, the company was stripped of its assets, employee housing was sold to the Zambian military, the
main plant was disposed of, and the workforce sacked without severané&Tgay.must represent a violation of the

right to housing and the right to just and favourable conditions of work. The Parliamentary Committee on Public
Investments has also expressed its concern over asset stripping by parastatal mangers in companies prior to their
privatisationt'* The ZPA has itself noted that: ‘Management of certain SOEs provided themselves extraordinary and
excessive benefits in anticipation of privatisation. This created difficulties in negotiations and had a negativ€4mpact.’

The danger posed by high-level political, administrative and financial corruption stems from its power to determine the
whole structure of political and economic relationships, undermining democracy and the rule *5f Qulaer
internationally recognised principles iterate that ‘political leaders are responsible for maintaining a high standard of
propriety in the discharge of their official dutié¥.’Allegations have been made in a reputable business journal that
public money has been siphoned-off into private offshore companies, many of them based in the British Virgin Islands
where confidentiality laws are strong and disclosure requirements are mifiifitaa. article repeats the accusation that

the web of corruption includes the President who owns assets beyond the purchasing power of his salary including
properties in Belgium, the Netherlands, South Africa and Zambia as well as stakes in an emerald mine and a lime
producer.

The sale of Ndola Lime was handled by Francis Kaunda’'s negotiating team and not by ZPA. Two leading players in the
industry, Chilanga Cement and Portland Cement, tabled bids. Yet the sale was awarded in September 1998 to Socomer
SA, a small Belgium firm with neither the relevant background in cement production nor apparent access to the
necessary large-scale finance required to infV&Sources within the Ministry of Finance were quoted in the Zambian
press raising serious questions about the merits and transparency of tfheAdeaition was drawn to Chiluba’s close
contacts with Socomer, including his friendship with the majority shareholder in the company. Both Socomer, through a
statement from its lawyers, and the ZCCM negotiating team rejected the allegation of any links between the company
and the President or the Democratic Republic of the CBAgdere is presently some doubt as to whether Socomer has

the finance to complete its purchase of Ndola Lime and whether other bidders are to be invited to reconsider their
original tenders!® However, conflicting reports suggest that Socomer is itself seeking to reduce its bid for the company
to below $10 million because of the prospect of Anglo American insisting on a five year fixed price for lime for use by
Chilanga Cement while it refurbishes former ZCCM facilities.

Kagem Mining, an emerald producer, was due to be sold in late 1999 under the fourth tranche of privatisation. While the
Government has a majority stake, forty-five per cent of the shares are owned by an Israeli gem company, Hagura which
is running existing operations. The MUZ has expressed its dissatisfaction with returns from the company under private
management: good quality stones mined in Zambia are apparently resold for much higher prices in thé&*Hahgsst.

been alleged that President Chiluba has an interest in Hagura. Allegations have also been voiced in the Zambian press
that the President and a former Finance Minister have shared in the privatisation proceeds and even sanctioned company
liquidations for personal gaff*

These allegations require further substantiation. In this regard, attention is drawn to the Declaration Against Corruption
and Bribery in International Commercial Transactions and Zambia’'s commitimtentalia, ‘to take appropriate action

to enhance cooperation to facilitate access to documents and records about transactions and about identities of persons
engaged in bribery in international commercial transactidh&urthermore, the UN'’s International Code of Conduct

for Public Officials stipulates that ‘Public officials shall, in accord with their position and as permitted or required by

law and administrative policies, comply with requirements to declare or to disclose personal assets and liabilities, as
well as, if possible, those of their spouses and/or depend&nts.’

b. Discrepancies in the banking and use of privatisation proceeds

I. Sale proceeds and their deposit in the Privatisation Revenue Account

‘Public officials shall at no time improperly use public moneys, property, services or information that
is acquired in the performance of, or as a result of, their official duties for activities not related to their
official work.'**

The sale of former state enterprises might be expected to generate money for the Government of Zambia, although this
will not be anywhere near as much as might be assumed. This is because many of the enterprises are currently running at
a loss and will continue to do so until the new owners invest in them. For example, over the period 1985-1989,
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parastatals cost the Government $455 million in hidden subsidies against dividends paid to the Government of just $22
million.*”® ZCCM has recently been running at a los$2% million every mont?? Hence privatisation is less to do

with raising money than with saving money and attracting new investment. A small proportion of the money generated
from the sale of sound companies has been used to pay off the debts and liabilities of other state-run &dterprises.
However, rather than ZPA covering the costs of company liabilities out of the money made from privatisation, often the
price paid for an enterprise is adjusted in order to take into consideration existing debts. This means that the amount of
money actually received - the cash consideration - is often much less than the value of the sale &% ¥ ethelen if

the market dictates that the prices realised are low, it might still be expected that the sheer size of the sale - involving
some very large parastatal companies, as well as hundreds of small and medium sized enterprises - would generate a
significant amount of capital for the Government of Zambia which could then be used to increase public expenditure, for
example, on retraining or social provision. This has not happened for a number of reasons.

The United Nations Declaration Against Corruption and Bribery in International Commercial Transactions requires
States ‘to develop or maintain accounting standards and practices that improve the transparency of international
commercial transaction&® Under the Privatisation Act, proceeds from the sale are to be deposited in the privatisation
revenue account (PRA) at the Bank of Zambia which is controlled by the Minister for Finance. It is difficult to
determine how much money has been generated as figures for the amount of money in the privatisation revenue account
are not made public. Initially, the ZPA progress reports did list how much money from each sale went into the PRA, but
this practice ceased altogether after the end of 1995 and before the bulk of the sales wgirittBeen when deposits

into the PRA were listed, no figures have ever been published by the ZPA or the Ministry of Finance detailing outgoings
from the account or how the money generated is being spent. This means that it is impossible to calculate the balance in
the account.

Although the balance of money in the PRA is not officially stated, a certain amount of information can be pieced
together. By adding up the cash realised from each and every sale, the total amount of money generated up until the end
of June 1997 was in the region of K143 billion. Some of this amount was on deferred payment terms, but, by the same
date, at the very least K100 billion should have gone into the privatisation revenue account. Unofficial estimates put the
actual amount passing into the account at less than half this figure. At the end of 1997, the balance in the account was
believed to be approximately K30 billion.

Before ZPA stopped publishing any details about the PRA, it was apparent that deposits into the account were not
always for the full amount realised in the sale and no explanation was given as to where this money went. On many
occasions, the sale price listed or the amount deposited in the PRA were misleading. For example, they either included a
sum for liabilities which the new owners had agreed to take over or included capital which they had agreed*o invest.

At other times, although very large sums of cash were generated from the sale of valuable medium-sized operations or
from the sell-off of the largest companies of all, no money was listed as going into the PRA. Nor was it revealed where
this money went. The list of unaccounted for revenue includes: Zambia Sugar Company - $14.8 million;
Munkumpu/Nchanga Farms - $7.2 million; and Mpongwe Developm®&s®7,000. The complete list is unquestionably

much longer and is almost certain to include other significant $ales.

This diversion of funds was confirmed by the Committee on Public Investment in December 1997. In its report on
privatisation, it notes instances when the GRZ/ZCCM Privatisation Negotiating Team has sold ZCCM assets such as
schools without the prior authorisation of the of the ZPA board. The Committee has questioned the deposition of
proceeds from the sale of the mines and their associated assets into a ZCCM account, apparently to be put towards
meeting the company's obligations, and not into the Privatisation Revenue Account as required under the Privatisation
Act.*® Proceeds from all ZCCM completed sales to the end of 1999 - Konkola North, Chibuluma, Kansanshi, Power,
Luanshya/Baluba, Chambishi, Ndola Precious Metals Plant, and Chambishi Cobalt and Acid Plants - should have
yielded a cash consideration to date in the region of $185 niiffidine whereabouts or use to which these funds have

been put requires clarification.

A further serious omission in public accounting concerns the public flotation of the Government of Zambia’s remaining
shares in a company. These sales can generate significant sums of money, but the amount realised is not recorded in the
ZPA's published records and, once more, it is impossible to verify whether the money generated is deposited in the PRA
in accordance with the Privatisation Act or whether it is diverted elsewhere.

ii. The use of the sale proceeds

Assuming the figures on revenue and the balance in the PRA at the end of 1997 are broadly correct, then anywhere
between K70 billion and K110 billion of the money generated from the privatisation programme to that date had already
been spent or moved to other accounts. It is by no means clear that this revenue, the inheritance of the people of Zambia,
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has been put to the uses specified under thé*ABespite the lack of official information, it is apparent that the income
generated has been spent disproportionately on a narrow range of uses from among those specified under the
Privatisation ActWith the prior approval of the Minister for Finance, the money generated may béntesedlia, for

funding the cost of privatisation and the Privatisation Trust Fund; for financing credit creation by the Government for
Zambian investors; for rehabilitating existing plants and supporting new capital investments; and for funding the
restructuring of State owned enterprises to be privatised.

A great deal of the money from the sales has gone into paying for the running of the Zambian Privatisation Agency. In
October 1998, the ZPA put the figure at K20 billidhHowever, it seems likely that this expenditure refers only to
funding of the Agency from the beginning of 1995 until the end of 1997. Government Ministers have confirmed that
most of the money generated from the sales had been ploughed back infd Bité\situation, in which proceeds from

the sale of virtually every nationalised company in Zambia has been used up in the running of one organisation for five
years, has been described by opposition figures as ‘the worst &fime’.

At the level of the Privatisation Act, there is a social dimension to the use of sale proceeds for supporting redundancy
payment schemes in consultation with the Ministry responsible for labour; for supporting alternative income generating
projects; and for funding of any social project that will be in the public interest. These areas have been badly neglected.
The fact that no official figures are available from the Ministry of Finance on how the money in the Privatisation
Revenue Account has been spent necessitates, from the other side of the equation, a consideration of the Government's
poor record of achievement in those other areas earmarked for funding under the Act. Please refer to Section 2(Il) and
Section 3 on, respectively, the neglect of retraining and the inadequacy of welfare assistance available to retrenchees.

D. The limits to popular participation in privatisation

1. Introduction: defining participation

The right to development of the entire population and all individuals must be secured ‘on the basis of their active, free
and meaningful participation in developmefit' Participation in development moves beyond access to information to
encompass ‘the fair distribution of the benefits resulting thereftnClearly such benefits in the context of
privatisation may be widely defined: for example, a possible expansion in employment or increased tax revenue from a
prosperous private sector. However, these benefits are, in the context of Zambia, promissory.

Indeed, privatisation is much more concerned with stemming parastatal losses than with an immediate expansion of the
business and industrial base. This is confirmed by the World Bank itself: ‘The transition from a state-owned to a
private-sector driven enterprise sector...meant that firms were more likely to retrench workers and consolidate
operations than to undertake new investment, particularly in the shortterm.’

Foreign investors are entitled to incentives under the Privatisation Act in accordance with a comprehensive range of tax
concessions and duty exemptions under the Investment?Attis has reduced the amount of revenue which could, in
theory, be used to increase social expenditure of benefit to all. Separate legislation or schedules deal with incentives and
taxation for the mining sectét

The tax concessions granted to investors in the mining industry in recent budgets are extraordinarily generous; many are
guaranteed for periods up to twenty years. Mining-related concessions in the 1998 budget alone were calculated to result
in a revenue loss of K18 billion in one year. The concessions confirmed in the 2000 budget are even more far-reaching
and will reduce revenue further still. The total cost to the Government will increase year upon year while the
concessions remain in place. It will only be reversed when the mining companies not only begin to make a profit, but
begin to make a profit which is eligible for tax. Please refer to Section 2(1V) for a more detailed analysis of the nature
and implications of the tax regime applicable to the mining sector.

The focus here will be upon those aspects of fair and beneficial participation which can be readily identified: the extent
to which Zambians have been afforded the opportunity to share in the rewards of privatisatigin dthimect buyouts;

and schemes to encourage popular share ownership in the most successful enterprises.
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2. Employee and management buyouts versus sales to foreign investors

a. Employee and management buyouts

There are two main ways through which Zambians can, theoretically, participate in privatisation. The first is through
employee and management buydétdn a small number of cases, managers and employers have been given the first
opportunity to bid for the company in which they wéfkin general, their bid is considered by competitive tender
alongside all others. The barriers to be overcome in launching a successful bid are significant. They include a need for
the necessary expertise to draw up and agree upon a business plan and the funds to make a conipelitigenbtd.
surprising, therefore, that most buyouts have been launched by management. Four buyouts have been initiated with any
direct employee involvement of which only one has been succ&€sfble number of successful buyouts by managers

has also been small. Of the 59 management buyout teams who have initiated bids, 18 have been*$uttéssful.
should be set against a total of 188 privatisations by June 1997. Virtually all the businagbéshibough buyouts have

been officially classified as small companies by the ZPA or else are individual hotels éf°mlils.approximate value

of the firms bought in this way to Jufa897 was K4.5 billion out of a total sale value in the region of K143 billion from

all privatisations.

b. Sales to foreign investors

As of February 1998, 128 companies had been sold to Zambians and 70 to fot@igitersmpression is that the

majority of enterprises have been sold to Zambians. It is a truism to say that the businesses will have been sold to the
well-off: they are the only Zambians able to secure the necessary finance. As has been noted, significant number of
politicians and those close to political power have figured prominently in domestic purchases. However, the bald figures
on ownership are themselves misleading if it is then assumed that the bulk of the Zambia’'s newly privatised industries
and businessds/ valueare now owned by Zambians. The companies sold to foreigners tend to be the largest companies
or those medium sized operations with the potential to make good profits. Those businesses sold to foreigners by
mid-1997 were worth eight times as much as those sold to Zambi@re the continuing sale of ZCCM is complete,

this will massively alter the balance still further towards foreign ownership. An internal Bank evaluation concluded that

no consideration was given to assisting Zambians to purchase entéfpii&@bout private funding or instalment

payment arrangements, few Zambian entrepreneurs or managers could participate as domestic loans were scarce and
expensive. Hence the Bank notes that the sale of most of the larger enterprises to foreign interests has created ‘some
resentment that may have political consequeriées.’

Any new, committed owner who has a genuine interest in expanding a business by investing in Zambia should be
welcomed, whether this is a foreign-owned multinational or a Zambian company. The important question is the type of
investment and management which new ownership brings. If the interest is in long-term, sustainable profits, a fitting
proportion of which are reinvested in the company; if working conditions are improved; if wages are fair; if employees
and local communities are consulted as part of a company’s plans, then the nationality of the owners is irrelevant. There
is, however, evidence to suggest that some foreign employers have been less than scrupulous in safeguarding working
conditions: please refer to Section 2(Il) on the right to .just and favourable conditions of work.

The ZPA, in its selective presentation of privatisation to the public, emphatically denies that foreign firms will take
money out of Zambi&* However, at the same time it is conceded that foreigners may ‘externalise profits’. What is
critical for Zambia's economic future is the level at which profits are taken out of the country in comparison to the
amount of capital which is reinvested. Zambia removed restrictions on how much hard currency could be brought in and
out of the country by abolishing the Exchange Control Act in 1994. On the one hand, this means that an investor can
now repatriate all amounts of capital introduced into Zambia, and can send out of Zambia all dividends, interest earned,
and after tax profits without restriction. All earnings by expatriates can also be externalised without difficulty. On the
other hand, this removal of restrictions is precisely what is attractive to overseas companies in the first place. Investment
can flow in at the same time as profits flow out.

However, there are reasons why countries like Zambia are at a disadvantage when it comes to the free movement of
foreign exchange. In common with many countries in the developing world, Zambia is already short of hard currency
which it needs to service Zambia’'s foreign debt; to build up reserves to be used by the Government in the event of
unforeseen crises such as drought, a drastic fabbpper prices, or interruptions in foreign exchange coming in from
international donors; and to fulfil the needs of domestic businesses which must purchase equipment and machinery from
overseas, meet expatriate wages, and to repay off loans to foreign®bartks. Government's poor record on
governance and the failure to conclude the sell-off of ZCCM in 1997/98 resulted in the suspension of balance of
payments from donors. This caused an almost complete lack of foreign exchange: less than $4 million in total was
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delivered from non-traditional exports and one bilateral donor in the first quarter of 1998, forcing the Government to
release reservés.

3. Popular share ownership

The second route to participation is throygipular share ownership schemes. Much has been made of public flotation
by political leaders and the ZPA, but the vast majority of Zambians are impoverished and are in no position to
participate’®” In 1996, seven-tenths of households in Zambia shared only 23 per cent of per capita income while the
remaining three-tenths of wealthy households accounted for 77 per cent of per capitahétoaeeholds in the
highest income decile cornered almost 53 per cent of per capita income.

The World Bank has long been preoccupied with the issue of the endorsement of the privatisation program in Zambia.
In recognition of the anticipated unpopularity of privatisation, it recommended that the BY§RCt@ encourage public
participation in the proces¥. Agreement was reached with the Government that it would establish a privatisation trust
fund to hold blocks of shares for later public flotation in order to facilitate local investment and avoid the concentration

of corporate ownership in the hands of a few, perhaps foreign, inv&8tar®rivatisation Trust Fund has therefore

been set up to hold shares which the Government owns in some of the newly privatised companies. It is managed by the
Ministry of Finance and five trustees. Remaining Government shares in the newly privatised companies are released in a
controlled way from the Privatisation Trust Fund to be sold on the Lusaka Stock Extfizgagéian citizens who

purchase a small number of shares will be able to do so at a discount. All Zambians - the public, employees and
management - will also be able to pay for these shares in instalments. It is claimed this will encourage more Zambian
citizens to become involved as small investors. Adverts are placed in newspapers and on TV which tell people about any
new share offer and advise people on how to go about purchasing shares. The proceeds from the sale of shares should
be transferred to the Privatisation Revenue Account. There is reason to believe that this has not always happened in
flotations to date.

Out of more than one hundred and fifty companies which are being privatised, about thirty or so have been deemed
suitable for public floatatio#? These companies are generally those which are large, have been well managed and have
a strong likelihood of making good profits in the near future. Examples of companies which have seen a proportion of
their shares publicly floated are Zambia Sugar, Zambia Breweries, Chilanga Cement, Rothmans and National
Breweries'®® The flotation of other major companies is envisagéed.

Popular participation in privatisation through the wide public ownership of shares is at best a myth and at worst a
subterfuge for the further concentration of economic pé#®&uch industries were owned on behalf of the Zambian
people and it is therefore unacceptable for an elite band of investors to benefit from the purchase and sale of shares.
There has been a marginal improvement in income inequality in Zambia between 1993 and 1996, albeit described as
‘only a silver lining in the dark cloud of inequality.’ In 1996, the top fifth of households accounted for over two-thirds of

per capita income while the bottom fifth of households shared a fiftieth of per capita itif€ome.

The early indication is that privatisation and public share flotations will exacerbate this skewed pattern of income
generation and consumption. After all, the poor will not buy shares. The Government cites the fact that, by January
1998, 6,000 Zambians had invested in the Lusaka stock market, as a measure of the success of liberalisation and
privatisation. This must be juxtaposed to the 6.5 million living in poverty and the 5.5 million people lacking sufficient
income to meet their nutritional needs. Less than one per cent of the population own shares while eighty-five per cent of
the population subsist on less than two dollars eachttiay.

While it is difficult to ascertain the undeclared interests of politicians, it is apparent that many have purchased large
numbers of shares. For example, out of the K16.7 bn worth of assets declared by the Energy and Water Development
Minister, Ben Mwila, just over K15 bn were in shaf8§ he Minister had holdings in companies awarded nine district
water supply and sanitation rehabilitation contracts. The Local Government and Housing Minister, Bennie Mwiinga,
declared shareholdings in MG Paterson and Sons, Mubula Estates Ranch, Mwiimbu Gem Mining, Coin Zambia, Lake
Hotels and Chilanga Cement Plc.



65

E. The World Bank’s underpinning of the privatisation framework

The World Bank’s Country Director for Zambia, Phyllis Pomerantz, has attempted to absolve the Bank from
responsibility for failings within a privatisation framework it has itself fostered:

‘Pomerantz maintains she has good reason for not letting allegations of corruption and human rights
abuses derail aid to Zambia. “By the World Bank’s articles of agreement, we cannot take governance
aspects into account,” she says. “We’re committed to working with Governments on issues such as
corruption, but only when corruption impinges on economic development.” Faced with direct
evidence of high level graft that does impinge on economic development, however, she is unwilling to
“talk about specific cases®®

It is important to record the role of the Bank as instigator and facilitator of privatisation and private sector development
in Zambia. It serves as a reminder, in the context of what would otherwise appear a consideration of domestic laws and
policy, of the culpability shared by the Bank for those aspects of reform which have resulted in many Zambians
suffering a denial of the economic and social rights. While the Government of Zambia is ostensibly responsible for the
legal framework and institutional framework - the Privatisation Act, the ZPA, the timetable of divestiture - its
development has hinged upon agreements and stipulations in the Bank’s adjustment credits backed up by technical
assistance. The Bank therefore shares responsibility when this framework is shown to be ill-conceived in respect of its
failure to guarantee accountability, transparency and popular participation in privatisation.

The Bank’s underpinning of the privatisation framework takes two forms. Firstly, through the implementation of agreed
policies and legislation tied to a number of adjustment credits which deliver assistance in the form of balance of
payments support. Certain key measures are given forcagthdegally binding covenants so that their fulfilment
becomes a condition for the release of further funds. Secondly, through technical assistance credits which pay for the
relevant expertise - often private sector financial and legal consultants - to draw up specific strategic documents and
advise upon the framing of legislation. Overall, the influence of the Bank at a detailed level on economic, legislative and
policy measures can therefore be profound. As technical assistance is often targeted to advance implementation of the
agenda agreed under an associated adjustment credit, the impact of both types of lending on promoting aspects of
privatisation antithetical to the realisation of economic and social rights will be considered in tandem.

Those adjustment credits which frame objectives and components geared towards the advancement of privatisation
include the two Privatisation and Industrialisation Reform Credits (PIRC | and Il, FY 1992 and FY 1993 respectively),
together worth $349 m; the closely related first Economic and Social Adjustment Credit (ESAC 1), worth $164 million,
which followed in 1994 and has since been succeeded by ESAC aihd the Economic Recovery Investment
Promotion Credit (ERIP, FY 1995). Both PIRC | and the ERIP credit were accompanied by technical assistance credits.

The two PIRC programs were designed to deepen macroeconomic reform, to continue parastatal reform and to push
ahead with privatisation. The specific objectives of PIRC | were to promote competition and efficiency, encourage the
private sector, and improve the Government’s ability to manage the reform prégPdRC Il was to build on the same
objectivest’” Two components are of the most immediate interest here: that concerned with the privatisation of the vast
majority of parastatals and the improvement of the efficiency of the few that ren¥diaed;that which is aimed at the
development of a policy and institutional framework to encourage the private ‘$&toe. $10 million Privatization

and Industrial Reform Technical Assistance Credit (PIRTA) was designed to support the implementation of policies
agreed with the Bank under PIRE.

The enactment of privatisation law, together with a privatisation strategy and implementation plan, was a requirement of
PIRC I. The agreement between the Bank and the Government stipulated that the State holding company (ZIMCO) was
to be restructured and all of its commercial subsidiaries, as well as other State owned enterprises, were to be
privatised'’® Targets for the number of companies to be sold by set dates were fixed under both PIRC'T @ndet.

PIRC II, parastatals were to pay government a 10 per cent dividend and to no longer receive StiGzidigsinies

that could not be sold were to be closed and their assets liquilaldte Government was required to effect a
separation of the operational and regulatory roles of major public utifti€ancern that indirect State subsidies to the
public utilities would threaten the stabilisation program lead the Bank to demand the introduction of automatic pricing
and a tariff structure which would ensure their short-term profitability. other words, Zambian consumers were to be
required to pay more for their electricity and ftfl.

The objective of PIRTA was ‘to strengthen the capabilities of ministries and other institutions responsible for the
privatization and parastatal reform program’ and to facilitate macroeconomic réfdrfiechnical assistance was
focused,inter alia, upon the development and implementation of a privatization plan for 105 parastatals, to include the
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preparation and restructuring of companies to be sold; the reform of major utilities; and, as an overarching component,
the development of new laws and the legal system, together with policies, programs, and implementing institutions, all
orientated towards furthering private sector developiiéithe Bank’s influence in shaping the privatisation through
PIRTA is pervasive. Agreements with the Government included stipulations relating to the recruitment of an
international privatisation adviser; the drawing up of terms of reference for the main studies and long-term
consultants®® and the completion of yearly reviews of privatisation progfésAt the outset, the enactment of a
Privatisation Act was a condition against which the effectiveness of the loan would be ‘{idgedid-term review

would determine the achievement of State-owned enterprise sale targets, the status of legal reforms, and ZPA’s ability
to operate ‘independently and with transpareff@yProvision is made to keep the Bank informed about any
developments under the privatisation prograsaa-visits objectives®

While certain failings in accountability and transparency are due to the fact that the Zambian Government has exploited
loopholes in the Privatisation Act or else has deviated from it, other failings relate to serious omissions and silences. The
Bank is exacting in specifying how appointees and consultants at the ZPA will plan divestiture and prepare each sale; it
is meticulous in its stipulation of financial and technical benchmarks relating to privatisation; yet it has paid scant
attention to the regulation of the inevitable social consequences. The Privatisation Act omits to ensure that affected
workers are consulted; it fails to give legal expression to the protection of the right to just and favourable working
conditions; it neglects to provide for post-privatisation monitoring; and it is silent on the question of arrangements for
the continued management of social services associated with some of the larger parastatals.

Closely related to the issue of privatisatiper seis that component of the two PIRCs underpinning a framework for
private sector development. The release of PIRC | funds was conditioniatevrglia, the implementation of the 1991
Investment Act, the effective operation of the Zambian Investment Centre, and the overhaul of business related laws,
including anti-monopoly legislatiol® By the end of PIRC I, the legal framework for the private sector had been drafted
but not implemented and the Zambian Cabinet was given additional time to review the laws in question before their
enactment became a condition for the release of the second tranche PIRC II. The review of land ownership in Zambia
and the adoption of a plan to develop a properly functioning market for commercial land was made a condition of third
tranche releas®! The financial sector and capital markets were earmarked for reform and legislation was passed to
regulate banking and securities. A blueprint for a stock market and Securities and Exchange Commission, which had
been prepared by consultants paid for by the Bank, was to be implemented under PIRC Il with IFC and other donor
assistancé”?

Notes
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4 Adopted by the General Assembly in December 1996 - see A/RES/51/191 and annex. A resolution in February 1998 called ufstateélember
to, inter alia, report on steps taken implement the Declaration for consideration by the Commission on Crime Prevention and Crimirtal Justice,
ratify appropriate international instruments against corruption, and to criminalize the bribery of public office holdensSthteh in international
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51 ZPA (undated), ‘Privatisation Program,” Members of ZPA Decisions to Shortlist, para. 2.4.
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54 Statement by Zambia Association of Chambers of Commerce and Industry spokespersorTiaites! @f Zambigb January 1998.
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appointment of former ZCCM chief executive Francis Kaunda as chairman of the GRZ/ZCCM Privatisation Negotiation Team bty Preside
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51 ZPA (undated), ‘Privatisation Program,” Conclusion of Negotiations, para. 2.8.
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% Murray Sanderson, ‘Is Francis Kaunda linked to Metor@k®es of Zambial3 August 1997.

8 ZCCM (1997c), Press Release, ‘Sale of Chibuluma Mine’.

7‘ls Francis Kaunda linked to MetorexPimes of Zambial3 August 1997.
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" First Quantum Mineral Limited vs. Zambia Privatisation Agency, Zambia Consolidated Copper Mines Limited, and Binani |hdniatesThe
High Court for Zambia, case 1997/HP/2065.

2 Founding Affidavit, Philip Pascall, 30 October 1997, First Quantum Mineral Limited vs. Zambia Privatisation Agency, Zantida@zhs
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73 ZPA (19979), ‘ZCCM Limited: Privatisation of Bco (Luanshya/Baluba Mine),” Minutes of the ZPA board, ZPA/336 6/97, 26 Junklfara
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(1997h), ‘ZCCM Limited Privatisation Reporting Structure,” Minutes of 38th Special Meeting of the ZPA board, ZPA/344 7¥37, 4 Ju

5 ZPA (19979), ‘ZCCM Limited: Privatisation of Bco (Luanshya/Baluba Mine),” Minutes of the ZPA board, ZPA/336 6/97, 26 June, para
4.11(i)(b).

6 A Confidential Information Memorandum (CIM) on the enterprise in question is prepared by one of ZPA's teams of businesaspaltystf a
‘tender package’. This gives prospective buyers the information they need in order to assess the worth of an enterpristian edti) their own
due diligence studies. These involve a careful examination of the company information which is supplied and site visitséfdnesged in
advance through ZPA. Each bidder has four to twelve weeks to carry out this assessment and then make a bid.

77 ZPA (undated), ‘Privatisation Program,’ Receipt and Opening of Bids, para. 1.8.

8 N.M. RothschildZPA (1996), ‘BCo Information Memorandum,’ Bidding Rules, para. 3.10; also para. 3.14.
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by Rothschilds in its bid evaluation. (See ZPA (19979), ‘ZCCM Limited: Privatisation of Bco (Luanshya/Baluba Mine),” Mirtb&eZPA board,
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8 See Edwin Sakala, ‘Minerva has failed,” Letters to the Edltoge, Post19 January 1999.

8 PIRC & ESAC PARDp. 30.
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8 Privatisation Act (1992), section 25.
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% bid., section 38.
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% For example, Sales Agreements for Luanshya and Baluba mines to the Binani Group were signed on 30 June 1997; for thesBliwisfdPo
to the Copperbelt Energy Consortium on 6 October 1997; for the sale of Chibulua mine to the Metorex consortium on 31 Biokwe\gg7 by the
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Privatisation raised the issue of ZPA's failure to comply with section 38 of the Privatisation Act providing for the publication of@afedion in
the Government Gazette. See ‘Committee cries fotk’ Post4 December 1997.

% Bull (1997/8),”ZCCM - the story nears its closg:19.

97 Bribery has two sides. It is defined by as the offer, promise or giving of any payment, gift or other advantage, to pigitioofiected
representatives as undue consideration for performing or refraining from the performance of their duties in connectioriemtatemmal
commercial transaction. It is also defined by the soliciting, demanding, accepting or receiving of such undue considemgtmrbhy officials or
elected representatives. (Following from the definition given in the United Nations Declaration Against Corruption anéhBniteenational
Commercial Transactions, article 3 (a) and (b)).

% Susan Rose-Ackerman (1998).

9 |CCPO, II. Conflict of Interest and disqualification, article 4.

9%Barraclough (1998).

101Cited inidem.

192The National Drug Company outlet at Monze was bought by Hon Suresh Desai, MMD MP and then Minister of Agriculture. Fomaér Natio
Home Stores were bought in Sichili and Mongu by Hon Leonard Subulwa, MMD MP and then Minister for Western Province; in kkoma by
Stephen Manjata, MMD MP and Deputy Minister of Community Development and Social Welfare; in Lukulu by Hon S C Ngombo, MMD MP an
then Deputy Minister for Education; in Namwala by Hon Chulu Kalima, MP; in Sinazongwe by Hon S Madyenkuku, MMD MP and Deputy
Minister of Labour and Social Security; in SiavongaZiFA Trading Limited, a company in which Hon Frederick Hapunda, MMD MP has an
interest; and in Sesheke by Tusa Security Limited, part-owned by Hon Richard N'ganga, MP. Tusa Security Limited was sisbisuisces
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193 ake Hotels was sold to Hon Bennie Mwiinga, MP and Minister for Local Government and Housing. La Hacienda Hotel in Mumiaka, Cent
Province, was bought by Stanford Hlazo, who subsequently resigned his position with the MMD to join the National Party.

0Hartley Farms, bought by Gilbert Mululu.

1%Nchabga-Mbala Farms.
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had a workforce of 176 prior to its privatisation. See ZPA (199&)gress Report No..8

Penza objected to the award of an oil contract by the Ministry of Energy to a firm whose tender had previously been ribjie@achbia
National Tender Board which he chaired. The implication was that vested interests wished to protect what has been desauibedt @®rrupt
crude oil importation deals’. Comments by the President at the swearing in ceremony of the successor cabinet warnedamisisherseatising
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25 February 1998; ‘Penza’s sacking - Editoriihe Post25 March 1998.
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manslaughter in the High Court in April 1999. See the following newspaper reports: ‘Penza had been warnedTdfalfait® November 1998;
‘LAZ dismisses police claimsThe Post9 November 1998; ‘Cover-up blowri,he Post10 November 1998; ‘Another police li§;he Post11
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Times of Zambia8 June 1999; ‘How Penza was shot deadimes of Zambia24 June 1999; also ‘Cop jailed 15 yealsthes of Zambia23 April
1999.

109ZPA (1994) Progress Report No.. 4
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