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I\VV.The conduct of parastatal and private companies

Introduction

In a consideration of the realisation or denial of economic and social rights in Zambia, it would be negligent to ignore
the actions, and unrealistic to ignore the influence, of companies. In the specific context of privatisation, the actions of
both parastatals and privates sector companies are duly examined in this section.

As a State party to the Covenant, the Zambian Government has an obligation to respect, fulfil and protect economic
social rights. The obligation to respect requires it to abstain from action which impinges upon the enjoyment of such
rights. The obligation to fulfil requires active, concrete steps by the Government to ensure the progressive realisation of
the rights in the Covenant. It is the Zambian Government’s obligation to protect against the denial of economic and
social rights by third parties which is often the most pertinent when considering its response to the conduct of
companies. In the context of privatisation, the Government must ensure that private sector companies and parastatals do
not violate human rights. Yet when determining the obligations of various atse@svisthe realisation or denial of
economic and social rights, three further arguments are advanced.

First, it is maintained that private sector companies have direct responsibilities in respect of the International Bill of
Human Rights and other human rights instruments and have already been brought within the purview of corresponding
supervision both within and outside of the UN forum.

Second, when parastatals such as ZCCM perform governmental functions they cease to become third parties and their
actions are directly attributable to the State in terms of the binding effect of international human rights law. Third, it is
necessary to reiterate that the World Bank has certain obligations under article 22 to ensure that the assistance measures
is adopts are advisable in contributing towards the effective, progressive implementation of the Covenant. This is
particularly important when a nexus forms between the public and private sector arms of the Bank and both private and
parastatal companies, as it has done in respect of privatisation in Zambia.

The argument as to why international human rights law is considered to apply directly to private companies and

parastatals is presented in a preliminary subsection (A). Appeal is made to the Committee to lead the way by extending
its consideration of economic and social rights to the actions of companies. In this regard, the long-standing invitation to
NGOs to submit written information to the Committee provides a basis upon which companies as non-governemntal

entities could themselves be encouraged to participate in the work of the Corhimittespect of the matters raised in

this submission, the companies concerned could be invited to supply written information to shed light on events.

Many aspects of deregulation are given expression in statutory law in Zambia. The Government is clearly culpable when
economic and social rights are eroded or denied as a result, although the influence of the World Bank in fostering legal
reform in Zambia has been documented. The focus in a second subsection (B) is upon other aspects of social
deregulation which arise out of the plan to privatise ZCCM. A number of private companies, in different ways, have
formed a nexus with the Bank and Government/ZCCM to set the parameters of privatisation. The end result is a
privatisation plan which not only purposefully neglects to deal with complex questions of social provision and informal
settlements on mine land in the Copperbelt mining towns; but it is a plan which furnishes model sales and development
agreements for the unbundling of ZCCM which deliberately dismantle or suspend Government environmental and social
protection in those few areas where it has been successfully advanced.

A third and final subsection (C) examines whether the potential for the denial of a subset of economic and social rights
inherent within the ZCCM privatisation plan has resulted in actual violations in practice. By way of substantiation, an
account is given of two situations which are the cause for serious concern. The first relates to the Luanshya Mine which
was at the centre of unprecedented civil unrest and industrial action on the Copperbelt in November 1998. Behind these
disturbances lies a development agreement which is detrimental to the interests of employees and the wider mining
community. The second pertains to the forced eviction and involuntary displacement from mine land of ex-miners,
villagers, and the residents of squatter townships. Both ZCCM and the private company which purchased the Kansanshi
Mine are implicated in these actions.
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A. The direct application of international human rights law to private
companies and parastatals

1. The direct responsibilities of private companies to protect, promote and respect
human rights

Governments and intergovernmental agencies with their clear duties in respect of economic, social and cultural rights
have retrenched substantially in recent years, handing over many activities which had previously been considered solely
their responsibility to the private sector. Consequently, the capacity of corporate entities to impact both positively and
negatively on the realisation of economic, social and cultural rights has increased.

An emerging issue is the extent to which companies are subject to international human rights ingttareemsional

law does not govern state behaviour alone and any assertion that corporates as private entities are outside its realm is
misleading. Private individuals and groups have been held responsible for acts prohibited under international law such
as piracy, slavery, crimes against humanity and genédités Statement on Globalisation and Economic, Social and
Cultural Rightsissued pursuant to the Day of General Discussion, the Committee recognised that globalisation involves:

‘...the privatisation of various functions previously considered to be the exclusive domain of the State
... and a corresponding increase in the esld even responsibilitiesttributed to private actoré.’

It is recognised within the International Bill of Human Rigper sethat private actors have responsibilities. The
Universal Declaration of Human Rights asserts that ‘Every individual and organ of society ...shall strive by teaching
and education to promote respect for [the rights and freedoms contained therein] and by progressive measures, national
and international, to secure their universal and effective recognition and observahee. obligations, applicable to

all actors, and this must include private companies, are apparent: first to promote human rights and second to work to
secure their achievement. Both Covenants frame similar provisiarizle 30 of the Universal Declaration adds an
obligation to respect: ‘Nothing in this Declaration may be interpreted for anygtaitg or persorany rights to engage

in any activity or perform any act aimed at the destruction of any of the rights and freedoms set forth herein’ [emphasis
added]’ Once more, there is a corresponding article in each CoveWamtther injunctions to promote, protect, respect

and secure human rights carry the same meaning as they do for states has yet to be clarified. The expert opinion of the
Committee is sought in this regard.

Although traditionally regarded as outside the scope of human rights mechanisms, the private sector has featured in
recent pronouncements by human rights bodies which are pertinent to the Committee’s own supervision of the
Covenant. A threefold distinction can be drawn between a general recognition of the role played by private actors in the
denial of human rights and the need to apply human rights standards to their conduct; the expression of concern over the
actions of private companies, often in the context of the State’s obligation to protect human rights; and the active steps
taken to examine specific private sector issues or violations within the remit of the human rights body in question. This
simultaneously defines the direct responsibilities and obligations of private actors. This progression from (a) recognition
of the issue, through (b) the expression of concern, to (c) an active consideration of concrete situations and even the
assignment of responsibilities, means that private actors, including companies, are gradually being brought within the
purview of human rights bodies.

a. Recognition

Under the rubric of recognition, the Subcommission on the Prevention of Discrimination and Protection of Minorities
has, through itsmpointment of key Special Rapporteurs, made clear its concern regarding the role of the private actors
in denying human rights. The Special Rapporteur on the Realisation of Economic, Social and Cultural Rights has
recognised that the ‘rush to denationalise and leave economics, politics and social matters to the whims of the private
sector...will inevitably have an impact on the full realisation of economic, social and cultural ¥ighte.’ Special
Rapporteur on the question of the impunity of perpetrators of human rights violations has stated that ‘violations of
economic, social and cultural rights can also be perpetrated by private indivilGaiscCessive reports by the Secretary
General on the enjoyment of human rights and the working methods and activities of transnational corporations have
underlined that ‘shared responsibility for the realization of the right to development must be extended to actors in the
private sector which are creators of wealth and hence agents of growth. To this effect, "ground rules" are necessary at
the national and international levels to combat the abuses of economic concentration and restrictive trade practices.
States should establish a regulatory framework and economic instruments which would ensure the transparent operation
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of the market and correct its deficiencies, to implement policies for the development of human resources, and to achieve
equity in the allocation of resources and inconies.’

The Intergovernmental Group of Experts on the Right to Development, in its first progress report to the Commission on
Human Rights in 1997, calls for measures to be taken ‘to address the growing influence and impact of transnational
corporations, especially in terms of ethical behaviour; effects on the environment, health and safety; culture; technology
transfer; development and social objectives and priorities; effects on local firms and sectors, the domestic economy and
the resources of the local population; and the right to developferihé practical steps envisaged include the
regulation of transnational corporations through an international code of céhduct.

One of the most unequivocal determinations by the Committee on the responsibilities of corporate bodies is in respect of
the right to food. Under the obligation to protect, the Committee recognises that ‘[v]iolations of the right to food can
occur through the direct action of States or other entities insufficiently regulated by Statethermore, ‘[a]s part of

their obligations to protect people’s resource base for food, States parties should take appropriate steps to ensure that
activities of the private business sector and civil society are in conformity with the right to*fétmlvever, the
Committee imparts direct responsibilities on such entities: ‘The private business sector - national and transnational -
should pursue its activities within the framework of a code of conduct conducive to respect of the right to adequate food,
agreed upon jointly with the Government and civil sociEtif this direct responsibility exists in respect of the right to

food, then it must apply to other rights under the Covenant. No authoritative interpretation of the Caxggyeasts shat

the right to food is a ‘special case’ in this regard.

b. Expressions of concern

It is increasingly common for human rights bodies, in the consideration of periodic State reports, to express concern
over the actions of companies. The Committee itself, in its recent concluding observations on the situation in the
Russian Federation, noted that ‘the economic rights of indigenous peoples are exploited with impunity by oil and gas
companies which sign agreements under circumstances which are clearly'fll&gailarly, attention has been drawn

by the Committee to the negative impact of oil companies working in the Ogoniland of NigeraHuman Rights
Committee has expressed the concern that the practice of contracting out or transferring security functions from the State
to the private sector weakens the protection of human Aghitsas recommended that measures be taken to ensure that
law and order remain State responsibilit@smplicit in the Human Rights Committee’s observations is the notion that
there are some state responsibilities the privatisation of which is incompatible with the fulfilment of civil and political
rights. The same must apply in the realm of economic and social rights. The Committee on Economic, Social and
Cultural Rights should perhaps be prepared to consider recommending possible limitations on the privatisation of
certain state functions.

c. Active consideration

Certain bodies have moved to active examination of the conduct of private actors, either thematically or in the context of
situations arising in specific states. Most notably, in respect of the former, the UN Special Rapporteur on Toxic Waste
was explicitly enjoined to scrutinise the activities of TNCs involved in the transit and disposal of toxic waste. The
Special Rapporteur was mandated to include ‘information on couatreenterprisesincluding TNCs, engaged in the

illicit movement and dumping of toxic and dangerous products and wastes’ in her reports to the Commission on Human
Rights?? The Commission has itself issued a resolution noting the impact that corporate entities can have on the right to
life and to health through the illicit movement and dumping of toxic and dangerous préducts.

In relation to situations within specific states, the Inter-American Commission on Human Rights was petitioned by a
group of indigenous people from Ecuador to consider the negative impact of two oil companies, Texaco and the national
oil company Petroecuador. The Commission sent a fact-finding mission to Ecuador in 1994 which reported that ‘[b]oth
the state and the companies conducting oil exploitation activities are responsible for such anomalies [the spillages
leading to denial of various rights], and both should be responsible for correcting?them.’

These citations add weight to the argument that it is not beyond the bounds of precedent for the Committee to consider
the responsibilities of corporate actors. The denial of human rights by companies ought to be dealt with at a national
level within the regulatory and legal framew8rkHowever, as in the case of Zambia, national law and regulation is
frequently inadequaté. In the context of globalisation, as states retrench and companies become increasingly
influential, arbitrary distinctions are created whereby those whose rights are violated by the State have recourse to
human rights mechanisms, whereas those who suffer damage through corporate activity are left with no avenue of
complaint. The Committee must continue to engage with this reality if a whole range of abuses of economic, social and
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cultural rights are not to fall outside its remit, creating distinctions that are arbitrary and at odds with the universality o
human rights. The pressing need is for further clarification of the obligations of private actors.

2. Direct obligations under the Covenant arising from the attribution of ZCCM
actions to the State

To the extent human rights standards apply to private companies, they automatically apply to ZCCM as a parastatal
company. An additional argument is advanced in this subsection. ZCCM is described as a parallel administration in the
Copperbelt; in other words, ZCCM carries out governmental functions and, in doing so, it becomes an extension of
Government in that its actions are attributable to the State. Hence not only must the Zambian Government protect those
within its jurisdiction from the actions of parastatals which are detrimental to the realisation of human rights, but these
entities themselves are directly subject to duties under the Covenant.

The question of attribution of the acts of third parties to a state has great significance for the application of human rights
law in the context of privatisation and deregulation when functions previously regarded as the preserve of the state are
hived off to parastatal and private sector actors.

The International Law Commission's Draft Articles of State Responsibility, although they are presently being finalised
and therefore remain unadopted, do provide a well-founded interpretation of attribution and effectively express
principles of customary international |&WA state cannot be held responsible for the actions of those within its
jurisdiction unless (i) the action is attributable to it, and (ii) the action involves a breach of an international obligation
owed by the state to the person or entities affected therein.

a. Attribution

There is a narrow range of bodies in society which are subject to the same duties as a state under international law by
virtue of the principle of attribution. Of the entities identified in the ILC Draft Articles whose behaviour may be
attributable to the state, it is the category of parastatals defined in article 7(2) as outside the formal structuréeof the sta
but who are empowered to exercise elements of governmental authority which is relevant to the operation?®frz CCM.
respect of such entities, the ILC regards the key criteria for attribution to be whether the body takes on a function which
is ‘normally exercised by organs of StaieOverall, the ILC does intend its categoraisation to be ‘wide enough in
meaning to cover bodies as different as ...public corporations, semi-public entities, public agencies of varying kinds and
even, in special cases, private comparifes’.

ZCCM was established by the Kaunda Government in 1981 by the merger and full nationalisation of Nchanga
Consolidated Copper Mines Ltd and Roan Consolidated Mine&' Mide Government of Zambia has a controlling

interest in ZCCM by virtue of its majority 60.3 per cent holding. A majority of eight out of fifteen directors are
appointed by Government. However, international law acknowledges the separateness of corporate entities from state
bodies. Thus the fact that a state establishes, owns or controls a company does not mean that the company’s acts are
necessarily attributable to*tHowever, when it can be ascertained that ZCCM performs governmental functions, then it

falls within the scope of article 7(2) and thus its behaviour becomes attributable to the state. Furthermore, if the state
uses the company deliberately to achieve a specific result that is at odds with its international obligations, then the
company’s actions are once again attributable.

b. The breach of international obligations

It is maintained that a number of key economic and social rights in the Covenant have been violated as a consequence of
the way in which the priviatisation of ZCCM has been handled. Ostensibly, ZCCM has a long history of performing
governmental functions. It provides all manner of municipal services - water supply, sewage systems, roads and other
infrastructure, lighting, waste disposal, township security - not only to miners and their families, but to the wider
community. It also runs schools, hospitals, clinics and other social amenities in mining communities. The extent of this
provision is mapped further in subsection B.1. In the run-up to privatisation, the Government has abrogated its duty to
ensure that the governmental functions of ZCCM are transferred to either central or local Government. Realisation of the
right to an adequate standard of living, the right to adequate housing, and the right to health has been diminished as a
result®
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Furthermore, action by a public company can be attributable if ‘the State directed or controfipdcifieoperation

and the conduct complained of was a necessary, integral or intended theatt aeration* Article 10 of the Draft

Articles considers the question of entities acting outside their competence or contrary to instructions regarding their
activities® There is general agreement that actions of both organs of state and those entities exercising governmental
functions are attributable to the state so long as they were acting in their public capacity. Case law implies that where
such bodies were ‘purporting to act in official capacity’ or ‘cloaked with governmental authorityuttraivires acts

are attributable no matter how manifestly incompetent.

Evidence is presented in subsection C.2 which suggests Government complicity in action by ZCCM to begin a
programme of forced displacement. In contrast, full realisation of the right to housing requires a State party to take
measures to provide security of tenure and refrain from action leading to forced eviction. Ultimately, even if the

Government/ZCCM were to successfully defend itself against the charge of complicity and deny attribution, the

Governmenper secannot evade the charge that it has failed to protect the right to housing of squatters and others on
mine land from the detrimental actions of a third party.

3. Corporate codes of conduct

Codes of conduct at the firm, industry, and corporate levels are also relevant in extending the concept of company
responsibility. First, their existence amounts to a recognition of the importance of ethical standards and corporate
governance issues by both organisations concerned with trade, investment and economic relations, and also by
companies themselves. Second, such instruments carry considerable normative legitimacy. The ILO Tripartite
Declaration of Principles concerning Multinational Enterprises and Social Policy (1977) (hereafter ‘the ILO Tripartite
Declaration’), the OECD Guidelines for Multinational Enterprises (hereafter ‘the OECD Guidelines’) and the OECD
Principles of Corporate Governance (hereafter ‘the OECD Corporate Principles’) are of particular importance in this
regard® Finally, the overlap in terms of content between human rights instruments and internationally recognised
principles governing corporate behaviour is by no means inconsiderable: in other terms, a recognition of corporate
codes is simultaneously a recognition of the legitimacy of human rights standakdseavetsa

a. ILO and OECD corporate standards

It is recognised within the ILO Tripartite Declaration that multinational enterprises, within the framework of
development policies established by governments, can fulfil an important role in the promotion of economic and social
welfare, the improvement of living standards, the creation of employment opportunities and the enjoyment of human
rights. On the other hand, the supranational organisation of such enterprises ‘may lead to abuse of concentrations of
economic power and to conflicts with national policy objectiv¥€$he OECD Guidelines offer an essentially similar
formulation?®

The common aim pursued through the OECD Guidelines and the ILO Tripartite Declaration is ‘to encourage the
positive contributions which multinational enterprises can make to economic and social progress and to minimise and
resolve the difficulties to which their various operations may give ¥isgoth the OECD Guidelines and the ILO
Tripartite Declaration lay down recommendations governing the activities of multinational entétpiides.
instruments are addressed to both parent companies and local entities within the multinational enterprise according to
the actual distribution of responsibilities among tHémomestic enterprises too are subject to the same expectations in
respect of their conduct wherever the Guidelines or the principles within the Declaration are t&levant.

Whereas the OECD Guidelines cover a broader range of issues pertaining to the conduct of multinational enterprises,
the ILO Tripartite Declaration limits the extent of its consideration to the fields of employment, training, working
conditions, and industrial relatioffsHowever, in these specific areas the ILO Declaration provides more detailed
standards. The OECD Guidelines relate to all key aspects of multinational enterprises’ operations: general policies,
information disclosure, competition, financing, taxation, employment and industrial relations, environment, and science
and technology. Both the OECD and ILO instruments are referred to in the analysis, drawing on the scope of the former
and the detail of the latter.

Finally, reference must be made to the recently adopted OECD Principles on Corporate Governance which address
issues of corporate conduct relating to accountability to shareholders, relations with other stakeholders, disclosure and
transparency, and board responsibility. As such, the Principles compliment the OECD Guidelines for Multinational
Enterprise$® The OECD Corporate Principles are intended ‘to assist Member and non-Member governments...to
evaluate and improve the legal, institutional and regulatory framework for corporate governance in their countries, and
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to provide guidance and suggestions for stock exchanges, investors, corporations, and other parties that have a role in
the process of developing good corporate governdht@ey focus upon publicly traded companies, but are applicable,

at least in part, to state-owned enterprises. Particular recognition is given to the global nature of investment and the need
for strong corporate governance arrangements in order to attract ‘patient’ apital.

b. Normative legitimacy arising from the endorsement of ILO and OECD corporate
standards

Use will be made of all three instruments in the analysis of the conduct of certain companies in the context of
privatisation in Zambia. It is therefore necessary to establish that the standards in question carry the necessary normative
legitimacy. This makes it more difficult for a company, should it be so minded, to argue that the instruments do not

apply.

The OECD Guidelines for Multinational Enterprises were adopted in their original form in 1976 as one part of the
OECD Declaration on International Investment and Multinational EnterfiSdee OECD Guidelines complement

both the UN Principles and Rules on Restrictive Business Practices and the ILO Tripartite Declaration of Principles
concerning Multinational Enterprises and Social Pdficihe latter, approved by the ILO Governing Body in 1977, is
addressed to governments, business and labour in the ILO’s 174 member countries, thereby lending considerable
normative legitimacy to the Declarati6hizambia is an ILO member State. The multinational companies involved in the
privatisation of ZCCM - for example, Anglo American, Avmin (Anglovaal), Genbel and Metorex, all of South Africa,
Cyprus Amax of the USA, Midlands Power International and the National Grid Company of the UK, the Crew
Development Corporation and First Quantum of Canada, Binani Industries of India, and China Non Ferrous Metals
Industries Corporation - all operate out of countries which are members of the ILO.

The OECD Guidelines have their own inherent normative value. They are supported not only by all 29 Member
countries of the OECD, but also by a corpus of multinational companies, represented through the OECD’s Business and
Industry Advisory Committee (BIAC), and by employees, represented through the corresponding Trade Union Advisory
Committee (TUACY! Certain non-Member countries fully support the Guidelinesutitiotheir adherence to the
underlying Declaration and Decisions on International Investment and Multinational Enteé¥priseseover, and

because multinational enterprises are organised on a global basis, support for the extension of the Guidelines to cover
their operation in all countries is recogni$éthdeed, and with particular reference to developing countries, efforts are

to be undertaken to improve the welfare and living standards of all people ‘by encouraging the positive contributions
which multinational enterprises can make and by minimising and resolving the problems which may arise in connection
with their activities 3

The OECD Corporate Principles are also widely endorsed. Their development is the result of a decision taken at the
Ministerial level among the Member countries of the OBERot only do they embody the views of Member countries

on the issue of corporate governance, but non-OECD countries, the World Bank, the International Monetary Fund, the
business sector, investors, trade unions, and other interested parties were all consulted in their féfmulation.

While their observance is voluntary and not legally enforceditkes OECD Guidelines represent ‘Member countries’

firm expectations for multinational enterprise behavidti.he recommendations within the Guidelines are therefore
viewed as a supplement to, rather than a substitute for, national law and ptddkieeise, multinational enterprises,

as well as employers’ and workers’ organisations, are recommended to observe the principles set out in the ILO
Tripartite Declaration, again on a voluntary baSislowever, although all concerned parties should respect the
sovereign rights of States and obey national laws and regulations, the ILO Tripartite Declaration is more forthright than
the OECD Guidelines in drawing attention to the applicability of international instrufents.

It should also be noted that both the OECD and ILO instruments are not disembodied texts, but are underpinned by
mechanisms for their supervision. The ILO Tripartite Declaration is supervised through the examination of periodic
reports invited from governments on the effect given to the Declaration after consultation with workers’ and employers’
organisations. There is also a procedure for the examination of disputes concerning the application of the Declaration.
There is a procedure for the implementation of the OECD Guidelines which includes, in theory, consideration of
individual cases involving specific enterprises, albeit with full anonythiBrom this it can be concluded that the
instruments are meant to be applied; furthermore, and as explored in the next section, there is scope for the Committee,
as a UN human rights body, to make use of ILO and OECD corporate standards in its own supervision of the Covenant.
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c. The relevancy of corporate governance issues to the Committee’s supervision of the
Covenant

The Committee has adopted a statement on globalisafidns identifies a number of strands to the phenomeinter:

alia, the rise of information technology, reliance on the free market, the private or institutional control of international
capital flows, a diminished role for the State, privatisation, and deregutatibimee Committee recognises a
corresponding increase in the role and responsibilities attributed to private actors, in particular transnational
corporations, not only in the business sphere, but also in civil society. While the Committee recognises that none of
these associated developments are necessarily incompatible with the Covenant, ‘if not complemented by appropriate
additional policies, globalization risks downgrading the central place accorded to human rights by the United Nations
Charter in general and the International Bill of Human Rights in particular. This is especially the case in relation to
economic, social and cultural rights.’

At the time of its statement on globalisation, the draft Multilateral Agreement on Investment was singled out by the
Committee as one instrument with the potential to impact upon the realisation of economic, social and cultdfal rights.
The OECD’s Guidelines for Multilateral Enterprises were appended to this Agreement. Notwithstanding the fact that
the MAI has subsequently been abandoned, the Committee has signalled that issues relating to global investment and the
OECD Guidelineper seare within the purview of its work in monitoring compliance with the CoveHant.

Article 18 of the Covenant itself establishes a mechanism by which relevant work of the UN specialised agencies,
including the ILO, is to be given consideration by the Commftt&epeated resolutions have called upon the UN
specialised agencies to submit reports detailing such $vttris maintained here that the ILO Tripartite Declaration of
Principles concerning Multinational Enterprises and Social Policy, together with information relating to its monitoring,
are relevant to supervision of the Covenant and warrant consideration by the Committee. The basis for the Committee’s
consideration in its own work of the Declaration is strengthened by the Limburg Principles: ‘The experience of the
relevant specialised agencies...including the United Nations working groups and special rapporteurs in the field of
human rights should be taken into account in the implementation of the Covenant and in monitoring State Parties’
achievements”

B. Social deregulation, private influence and the privatisation of
ZCCM

Introduction

Large parastatals in Zambia have traditionally provided a web of social support to workers, their families and the wider
community. The obligations of private sector employers are being renegotiated under privatisation and the extent to
which measures are in place to safeguard the interests of those affected during and after the transfer of ownership is a
test of the commitment of the actors concerned to realise economic and social rights.

The focus here must be limited to a consideration of ZCCM. Not only is it the largest service provider - often described
in terms of a parallel administration or a state within a state - but it exemplifies the full range of issues to be resolved in
the transfer of responsibility for social provision in all its dimensions after privatisation.

Private companies associated with the privatisation of ZCCM have acted in different capacities. At the most obvious
level, a number of the World’s leading mining companies have sought to buy the various sale packages on offer. The
Anglo American Corporation of South Africa is in a different position to other potential bidders in that it already has a
significant holding in ZCCM. Less obvious is the role played by merchant banks, private consultancies and international
legal firms in planning for the privatisation of the conglomerate. Such actors have been highly influential in setting the
parameters for the sale, including the vexed question of separating ZCCM'’s commercial and social functions.

ZCCM has become part of the country’s urban social fabric. Under Kaunda’'s Zambian humanism, all parastatals served
a social as well as a purely commercial purpose. It is important to distinguish between two facets poinis Boe

first concerns social provision for employees and their families, many aspects of which were guaranteed at the time in
law and which, to a lesser degree, are presently the subject of collective agreements and contracts of employment. The
second relates to the role of ZCCM as a parallel administration. Entire towns in the Copperbelt - Kitwe, Ndola,
Mufulira, Chingola, Chililabombwe, Kalalushi, Luanshya - have developed on the back of mining. There are visible



161

reminders everywhere of the importance of ZCCM: the mines themselves on the edge of town; the mining compounds;

corporate offices; cinemas; hospitals; sports grounds; social clubs; ZCCM diggers working on public roads. There are

elements of support which are less obvious: ZCCM water pipes and sewers which articulate with the municipal system;

ex-miners and others farming land rented to them by ZCCM; former mine houses now occupied by non-miners; even

extensive squatter settlements on mine land tolerated by the company. Overall, the level of integration is such that it is
not always possible to maintain the distinction between the social amenities available only to miners and those used by
the community as a whole.

Social regulation/deregulation has occurred at three levels. First, as has been noted, deregulation at the level of
legislation has dismantled worker-related social provision. Employers, and this includes ZCCM and private mine
owners, are no longer required by law to provide employee housing and social amenities. Yet, as a balance to this, an
adequate system of precise State regulation and social protection has not been established.

It is unnecessary to argue that employers must be compelled by law to make blanket social provision for their workers in
order to advocate that certain matters require Government regulation and that preparations must be in place for the
take-over of those social responsibilities which are to be transferred. This applies doubly so to services provided by
ZCCM to the wider community and councils as such relationships are seldom formalised. Local councils are certainly

not in any position to shoulder the financial cost of any increase in their burden of responsibility.

The principal obligation of result reflected in article 2(1) of the Covenant is to take steps to achieve the progressive
realisation of the rights recognisedZCCM has carried out governmental functions and, in doing so, it has become an
extension of Government in that its actions are attributable to the State. In other words, ZCCM has been the vehicle
through which the Zambian Government has sought to fulfil certain social rights. This pertains to both miners and their
families and to many residents in the wider community. In respect of both groups, social services traditionally associated
with ZCCM on the Copperbelt underpin aspects of the right to an adequate standard of living, the right to housing, the
right to health, and even the right to educaffdhis pertinent to recall that the right to adequate housing, as recognised
under the Covenant, encompasses the availability of services and infrastructure. The right is not realised if sustainable
access tointer alia, safe drinking water, sanitation, heating and lighting, refuse disposal and emergency services is
denied”® Furthermore, adequate housing must be in a location where there is provision for health-care services, schools
and other social facilitie¥.

Specifically in relation to workers, both the Covenant and the ILO Social Policy (Basic Aims and Standards)
Convention (No. 117) require a State party, respectively, to take steps to ensure a decent or minimum standard of
living.”™ Within the ILO Social Policy Convention, ‘essential family needs of the workers as food and its nutritive value,
housing, clothing, medical care and education’ are recognised elements of a minimum standard “&fifliviey.

Zambian Government, in conjunction with other agents, is shown to have omitted to make the necessary preparations to
ensure adequate social provision is maintained, then the undertaking to take steps is jeopardised; furthermore, the
principle of progressive realisation is violated when deliberate measures are adopted which result in the increased denial
of social rights. The onus is upon the State party to justify such regréssion.

It is at this juncture that a comprehensive privatisation plan - a second level of regulation - is crucial in order to plan for
this transition. Instead, the ZCCM privatisation plan has purposefully sidelined the question of the continued provision
of municipal services while the obligations on the new owners to provide social amenities for employees, to honour
existing working conditions and to deliver environmental protection have been carefully and systematically reduced.

At a third level - that of individual development agreements pertaining to each sale as the result of negotiations - social
and environmental protection has been further undermined. It is incumbent upon both parastatals and private companies
to abide by the limited body of laws and regulations governing their conduct which do exist. Instead, there is evidence to
suggest that where legislation has been enacted in Zambia, for example to protecbedsialigh as the environment,

private investors have immediately used their financial power to negotiate exemptions in the development agreements.

In examining the debacle surrounding the transfer of social responsibility, it is necessary in a first subsection (1) to map
the extent of ZCCM'’s social support. In a second subsection (2), an account is given of how the decision to privatise
ZCCM was taken. A first consultancy study, in recommending that the conglomerate be unbundled and sold, did at least
address the implications of disentangling ZCCM'’s social and commercial functions and suggested the use of tax credits
to prevent the rapid withdrawal of private companies from social provision. This measured approach fell by the wayside
as a casualty of the decision to commission a second consultancy report into the sale of ZCCM. Once more, the
recommendation of the consultants, a merchant bank and an international legal firm, was to unbundle ZCCM; yet the
time lost in carrying out this second study, combined with the pressure to privatise ZCCM rapidly and stem huge losses
to the Zambian economy, has resulted in a deliberate decision to put aside the whole complex issue of municipal social
provision and concentrate on the sale of the business. (3) Regrettably, as evidenced in a third subsection, the actual
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privatisation of ZCCM has resulted in the worst of both worlds: after three long years, the sale has only recently been
successfully concluded in 2000, while the decision to neglect the question of long term social provision on the grounds
of expediency has proved detrimental to the realisation of economic and social rights on the Copperbelt. The Zambian
Government, the World Bank and various private sector companies are responsible for bringing about this situation. In a
final subsection (4), the conduct of each actor is variously related to the benchmark of the Covenant, other human rights
instruments and, in the case of private companies, to OECD and ILO corporate principles and guidelines.

1. The extent of ZCCM social provision

The importance of ZCCM's social functions is readily apparent. Three citations affirm the web of support for
employees, local authorities, and people in the wider community in each town on the Copperbelt:

‘ZCCM has created a corporate culture which extends past a workplace involvement. ZCCM as an
employer provides for all of an employees [sic] needs: Shelter, medical assistance, hospitals,
education for his children, free electricity, water and transport, a number of subsidised items including
burial arrangement. Once severed from this support an ex-employee has little to fall back on except

final redundancy payment’®’

‘Historically, the local authority townships have received basic services such as water, electricity and
hospital services from the mines. The mine authorities have over the years been keen to shed all town
responsibilities, but incorporation under local authorities has been delayed by remarkable
administrative complexities and the reluctance of the Mine workers Union of Zambia (MUZ) to accept
this proposition....As a result, the amenities in the mine townships have remained privately
administered™

‘The Zambia Consolidated Copper Mines, has operated a ‘cradle to grave’ welfare policy. It has had a
paternalistic approach to communities providing medical care services, schools and other social
amenities, much wider in scope than those offered by the mines during the colonial®eriod.’

In March 1995, prior to privatisation, 58,953 employees worked for ZCCM and its subsidiary companies, accounting for
twelve per cent of Zambia's formal sector workfofc&ach ZCCM employee often supports a family. The average
household size in towns on the Copperbelt in 1996 wa¥ bldnce somewhere in the region of 320,000 people are
directly dependent, to a high degree, on ZCCM. Furthermore, hundreds of thousands of others - from market traders to
employees in ZCCM's suppliers - rely on the multiplier effects generated by the company. It is difficult to overstate the
importance of the social support provided by ZCCM, yet it is hard to quantify its actual level or cost to the company.

The cost of social support is subsumed under the category of ‘divisional overheads’ and covers a plethora of expenses
ranging from support for social clubs and the sponsorship of sports teams to the provision of ongoing and emergency
assistance to local councils in the running of services and the maintenance of infrasfrugtuoemmunity
contribution’ is often listed in the divisional records, but this is ill-defined and it cannot be determined whether it
represents support for local councils: to establish the true figure would require detailed review of the accounts at each
division. However, the expenditure on divisional overheads does, by and large, indicate the ‘consistent contribution
which ZCCM makes towards the support of services either directly or indiréchy’1992/3, this amounted to $109

million. In the case of the largest working mines - Nchanga, Nkana, Mufulira, and Luanshya - these divisional overheads
in the early 1990s were in the region of $20 million per year for each operation.

Information obtained from ZCCM lists company-wide capital expenditure on social assets and infrastructure as peaking
at $36 million in 1993° No figure was provided for recurrent costs. Between 1990 and 1997, such capital expenditure
averaged $9 million each year. The array of capital purchases or facilities rehabilitated is astonishing: the relaying of
sewers, the replacement of municipal pumping stations, water reticulation, the sinking of boreholes, the provision of a
new chlorination plant and a one million gallon reservoir; the installation of an electricity substation to power a local
cinema, floodlights at a local sports ground, the upgrading of electrical supply systems; home ownership schemes, the
demolition of defunct housing, the building of new houses, road rehabilitation, the repair of streetlights, expenditure on
the local market, money to revamp a telephone exchange; the provision of libraries, training and youth schemes, the
rehabilitation of women’s centres, the building of shelters for mourners at local cemeteries; hospital refurbishments, the
purchase of X-ray equipment, ventilators, blood banks, mortuary chambers, pathology labs, the construction of entire
health centres; the purchase of laundry equipment, furniture, typewriters, fridges and cookers, kennels for the dogs of the
mine police, a lawn mower, a fish pond, and three Tata Btses.
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It is difficult to present a full picture of the level of ZCCM social support to employees, their dependants and the
non-mining communities in the Copperbelt precisely because of the lack of systematic research on this issue. Without
this baseline data, monitoring the likely and actual impacts of privatisation will be problematic. Nevertheless, by way of
example, it has been possible to map the extent of social services provided by the former ZCCM operating division at
Luanshya. There are two qualifiers. First, it must be emphasised that the inventory of facilities and projected costs refers
to the situation bequeathed by ZCCM. Further research would be necessary to clarify the current state of social services
and the level of expenditure during the last two and a half years of private ownership. Second, the operating division is
relatively small in comparison to others, in particular Nkana and Nchanga, where the net of social provision is even
more extensive.

Social services provided by Luanshya Mine

The medial department at Luanshya employed 582 staff in ¥l @f#hese, 24 were doctors, including 6 consultants. There|were

310 nurses. The two hospitals at Luanshya - one high cost and one low cost - have units for general surgery,
orthopaedics/traumatology, paediatrics and neonatology, and obstetrics and gynaecology. The hospitals run outpatient and
emergency clinics. Seven clinics are run in residential areas, concerned mainly with maternal and child screening, dntenatal an
immunisation services, family planning, nutritional surveillance and home-based care services for HIV/AIDS patjents. In
1995/96, a total of 66,000 people attended the hospital outpatient clinics, half of them on a non-contributory basis.| Hospitals
admissions totalled over 15,000, 80 per cent on a non-contributory basis. The dependants of mine employees make {up the bulk
of patients; however, a significant number of people in the wider community attended the hospitals as in- and out-patients on a
non-contributory basis. Almost 12,000 did so in 1995/96, dispelling the myth that mine medical facilities serve only those
among the general public with an ability to pay. Attendance at the residential clinics averaged @a&h0@ar over the period
1993 - 1996. Once more, a quarter of patients were from the wider non-mining community.

There is one mine primary school at Luanshya witbaghing staff of 27 and an enrolmentddD pupils, of which 50 are the
children of non-mine employe&\Whereas the children of company employees paid K25,000 per term in 1996/97, the|parents

of other children were charged a commercial rate of K400,000. This gives some indication of the degree to which gosts to all
parents will escalate if the company subsidiary to schools is removed. It seems doubtful that miners will be paid a market wage
commensurate with such increases.

The Division contracts refuse services to collect rubbish and clear drains in all mine townships and markets. It alsp pays for
tending to grass verges, the digging of graves and the making of coffins. The cost to the Division was estimated to pe K154.6
million for 1997/98. Added to this is the cost of township maintenance - houses, roads, sewers - calculated at K2.36 billion in
the same year. Water treatment and supply to all townships was budgeted at K411.4 million. Electricity was provided {o all mine
houses at low/no cost to employees. The cost to the Division was estimated at K2.4 billion.

Other facilities provided by the Division included three markets, twenty-one social clubs, a cinema, four welfare hdlls, eight
football fields and sports stadia, six centres for women, and seven nurseries for pre-school children.

One socio-economic study of mine areas which has been undertaken suggests that particularly severe community-wide
impacts might be expected in the health spFe€verall, there are two ZCCM hospitals at Nkana (Kitwe), two at
Nchanga, two at Mufulira, two at Roan (Luanshya), one at Konkola (Chililabombwe) and one at ChiB@oma. of

the mining towns, for example Nchanga and Konkola, have no Government hospital. Hence the general public are
reliant on the mine hospitals for treatment. All the hospitals have satellite clinics; a total of no less than thirty-seven
across the six mining towns in question. Each clinic is staffed by nurses with a daily visit by a doctor each day. Nearly
all clinics have maternity units.

The responsibilities of the ZCCM medical and educational institutions indhtée,alia, the provision of health care

and education to ZCCM employees, their dependants, employees in subsidiary companies and the paying public and ‘to
contribute to the national effort in providing medical and educational services aimed at promoting health and education
in Zambia...** However, social services, especially medical care, are provided to the wider community on a
non-contributory basis. This is evident in the breakdown of attendance figures for ZCCM health facilities at Luanshya.

The same study gives brief consideration to the issue of the dependency of local councils on ZCCM for water supply.
Mine operators, including ZCCM since the sector was nationalised, have held water rights. These were last renewed in
1986 and will run until the holder lease expires. Privatisation, in the absence of prior agreements, is seen to jeopardise
existing ad hocarrangements: ‘The water situation will be of concern to people when these rights go into private
companies. The new proprietors may apply economic criteria, and sell water to the council whenever water shortages
are experienced in council areas. It is recommended that ZCCM's social concern in this regard be respected [,] [the]
more so that the Copperbelt has experienced outbreaks of cholera from time b time.’

The study notes that the council treatment plants at Chililabombwe receive water pumped from underground to prevent
Konkola mine from flooding. Both Chililabombwe and Mufulira are supplied with water from the mine treatment plant
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during the frequent shortages in council afdhis pattern of dependency is repeated across most of the other present
and former ZCCM operating divisions. Using information from the Environmental Impact Statement (EIS) for Nkana
Division, an attempt has been made to illustrate the extent to which both the mining townships and council areas rely
upon the company for water provision and sewerage disposal and treatment. The recommendation in the EIS, made
repeatedly, is to investigate opportunities to transfer responsibilities for water supply and sewage treatment services in

both council and ZCCM communities to the local authorffidtsis no coincidence that this recommendation to sh

ift the

burden from mine proprietors to impoverished local councils is made against the backdrop of the privatisation of

ZCCM.

The dependency of local councils on ZCCM water and sewage services: the example of Nchanga

In a 1997 survey of the ZCCM water supply and the sewage systems managed by Nchanga Division, it was calculat
water requirement of the 90,000 strong ZCCM community in the area was 30 million litres Jefloaactual supply was 5
million litres per day because of thepply of treated water to non-ZCCM communities: ‘It is apparently informally recog
that the ZCCM treatment and reticulation facilities are supplying non ZCCM consdfiEnis’relationship is reported to hal
arisen because of the inability of the municipal authorities to meet local demand due to lack of finance for mai
servicing, and treatment chemicals. The report records that greater than two hundred people were observed colle
manually from ‘illegal’ connections at one of the ZCCM reservoirs at Nchagggube there was nopply in the areas in whig
they lived?” To cite another example, the ZCCM Lulamba works was attempting to treat sewage from a population fq
greater than that living in the ZCCM township it was designed to &&lives indicates the level to which the local counci
reliant on ZCCM services.

The dilapidated system of water pipes resulted in frequent interruptions of supply and bursts, exposing consun
significant health risk®® A similar danger to health was presented by the rupturing of sewage®igesn worse, each of t
ZCCM sewage works at Nchanga and Lulamba was regarded as ‘incapable of performing as a treatment plant’. The
comply with domestic standards was deemed to expose staff and downstream water users to health hazards, endang
environment and expose the mine to risks of prosectffion.

The cost of rehabilitating the water treatment plant to a capacity of 70 million litres per day is estimated to be $7'%
However, this would still not achieve the preferred level of supply in mine and non-mine communities around Rtchas
calculated that a further $2.75 million is needed to provide new reservoir cap¥citge cost of rehabilitating the Nchan
sewage works to the capacity needed to serve existing mine and non-mine communities is estimated at $11.2 million;
the cost was $2 millio#? The total cost of these minimal measures alone is in the region of $24 million. In comparis
estimated that just $3.5 million is to be provided towards the rehabilitation of the ZCCM reticulation system as partriid {
Bank/African Development Bank project to rehabilitate Kitwe’s municipal water and sewage systems in an area overlap
the Nchanga min¥®

Since August 1992, the Water and Sewerage Services Department of Kitwe Town Council has been required t
operations from charges on services. Yet the council admits that the collection of rates from low-cost housing areas
squatter settlements, has proved imposs$tblim an act which is indicative of its increasing desperation, it has, on occ
cut-off water supply to residents among whose number rank the poorest of th¥ poor.

ed that the
0
nised

ve
htenance,
cting water
h
ur times
| is

ners to ‘a

e

r failure to

er the aquatic

million

ja.

ga

at Lulamba
DN, it is

he Wo
ping with

o fund its
5, let alone
asion,

2. The decision to privatise ZCCM: commercial and social considerations

a. Initial consideration of the future of ZCCM

An initial consultancy report, paid for out of donor funds, was commissioned by the Government of Zambia

in 1993 to

determine strategic options for the future of ZCCM. Some attention was given to the social implications of the sale. In
assessing ZCCM's costs against a comparable operation in Chile, the consultants - Kienbaum Development Services
GmbH of Germany - determined that, although overall operating costs were not much higher at ZCCM, indirect costs
were almost twice as high. They concluded that a potential buyer would wish to reduce indirect expenses, to include
financing costs and corporate overhed@d€xcluding subsidiaries, Kienbaum calculated a ratio of production to
administrative staff of 77:33. The fact that human resources and medical functions employed over two thirds of the
administrative staff was seen as an indicator of how seriously ZCCM viewed its social responsibilities. The consultants
stated that ‘[a] significant question for privatisation is therefore how a new owner may address those social
responsibilities°

Kienbaum cautioned that privatisation must entail a solution to the problem of maintaining this level of services for
employees, their dependants and the local community. To do otherwise would engender suspicion and apprehension and
threaten public opposition to privatisatitht was noted that support for selected social services - sports facilities,
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cultural activities, education and housing - far from being incompatible with commercial aims, correlated with increased
productivity2 The consultants recognised the necessity to ensure the approach adopted was suited to an environment in
which ‘the central Government may not have the capacity to support major redevelopment on its own’ and was designed
to ‘allow government to avoid the immediate responsibility of providing services from a revenue base which is already
overburdened:*

Kienbaum proposed, in the short-term, to negotiate with potential buyers to rehabilitate infrastructure and take over the
running of social services for an agreed period and to compensate them for doing so through a system of tax credits or
offsets against local council rates. From a commercial perspective, improved infrastructure was necessary in any case to
rehabilitate the mines: tax credits made this expense less onerous. From the Government's perspective, the loss in
receipts from the mines would be more than offset by forestalling the need to increase local authority*futdimg.
longer-term, the recommendation was for effective application of the new rates system of 1993 to existing and former
ZCCM properties so that company payments ‘in-kind’ could be gradually wound-down and replaced by quantifiable
cash payments. Over time, the level of offsets would discourage company involvement in municipal service provision
and disentangle private sector and local government obligatfons.

Kienbaum envisaged that schools and hospitals would ultimately be hived-off from the mines and run on a commercial
basis!’® In the interim, it proposed that the new mining companies cater for the educational and medical needs of their
workforce by providing tax efficient ‘non-cash’ benefits as part of an employee’s salary. The public would be expected
to pay a realistic charg&.However, while the consultants suggested that companies should be free to offer services on
a fee paying basis, they conceded that ‘given the social problems which already exist in the Copperbelt in terms of
unemployment, the generally low living standards and the existing interdependence between the public and private
sector it might also be necessary for the “new” ZCCM to offer services at a subsidised rate to low income or
unemployed members of the pubfitt The level of tax credit received would be proportional to the level of subsidy.

Above all else, Kienbaum emphasised the importance of clarifying the complex nature of service provision in mining
areas. The consultant underscored the need to plan for any transfer of responsibilities in advance. Recommendations
were put forward to review all local council budgets in towns/cities where ZCCM has a presence to determine the source
of local government income, whether through rates, personal levies, fees, and other charges or from central government
funding® Only on such a basis could it be established whether the finance available was commensurate with the level
of services planned or provided. Kienbaum noted not only changes to the system of local authority finance which
resulted in councils receiving less money, but also the withholding of mandatory provision. By late 1993, for example,
the Government had not disbursed sales tax receipts, a major source of council revenue. The overall aim was to
calculate the shortfall in resources, so often met in kind by ZCCM. Establishing the magnitude of this shortfall prior to
negotiations was seen as essential for clarifying the potential liability for the new owners. An accurate determination of
these costs was to be reflected in the price paid, but at least social assets and liabilities were placed openly upon the
agenda so their take-over could be planned and a system of credits or alternative funding agreed.

b. The decision to privatise ZCCM

The privatisation of ZCCM had not originally been part of the MMD’s policy agenda in 1991. It had hoped to run the
mining parastatal by attracting new investments through joint ventures. According to the Bank, the recognition that there
was no alternative to privatise became apparent due to falling production levels in 1998kt was the immediate

context for the completion of Kienbaum’s final report in September 1994. In accordance with prior speculation, the
recommendation was that ZCCM should be unbundled into five operating divisions run as partnerships between the
Government and private sector companies as majority shareh@ldehe study was championed by few inside the
Government, the notable exception being the deputy Minister of Mines who attributed the lack of support to vested
political and personal self-interédt.He was duly sacked the following month. The entrenched ZCCM management
were against the report’s findings and were fighting a rearguard action to resist privagisatet® A bitter domestic
exchange was waged in the media between the proponents and opponents of unbundling and, indeed, those resisting any
move to privatisation of the miné$.Anglo American opposed the splitting-up of ZCCM on the grounds of inefficiency

and the difficulty of organising investment: the obvious reason was, of course, that it would stand to become the
controlling shareholder if the company was to be privatised as a singl&®unit.

From the outset, any attempt to privatise ZCCM was always going to be complicated by the fact that the company is not
wholly owned by the Government. As has been noted, Anglo American has a significant holding in the company. The
ZCCM Board is split into two groups of A and B Directors. The A Directors consist of those appointed by Government
through the state-owned ZIMCO holding company to look after the Government of Zambia’s 60.3 per cent interest in
ZCCM. The B Directors are all appointed by Anglo American via its holding company Zambia Copper Investments
which has a 27 per cent holding in ZCCM. Given Anglo/ZClI’s position as principal minority shareholder, privatisation
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could not proceed without its agreement. Furthermore, Anglo has pre-emptive rights under an act of parliament over any
shares offered for sale by the Government once the latter’s holding drops below 50 per cent.

The fact of ZCCM'’s continued decline and its cost to the economy was a powerful argument for privatisation. An
announcement was finally made in the budget speech in January 1995 that ZCCM would be privatised within two years.
The Government Mining Privatisation Team was duly established and tasked with identifying suitable privatisation
advisers. The World Bank had been frustrated by the position of both certain politicians and Anglo American which it
viewed as the driving force behind the rejection of the Kienbaum répbigvertheless, it paid for the hiring in October

1995 of consultants - the investment Bank N. M. Rothschild and Sons and the international legal firm Clifford Chance -
to produce a second report and plan on the best way to privatise ZCCM.

c. The Rothschild’s report and ZCCM privatisation plan: relegation of the social dimension

I. The pressure to privatise ZCCM and adoption of the Rothschild’s report

The Rothschild’s report was commissioned and produced in the context of an ever more urgent push by the World Bank,
other donors, and ZCCM's creditors to see the conglomerate sold. Over the period March 1993 to March 1996, broadly
corresponding to the dates when the Kienbaum study was first commissioned and when Rothschild’s subsequent report
was completed, the copper output of ZCCM had declined by thirty pet*t@he adoption of a ZCCM privatisation

plan was made a specific Bank condition for the release second tranche of the ERIF®Qiidipressurised climate

was not conducive to allowing meaningful consideration of the future of social provision.

Rothschild’s recommendations in the form of a privatisation report and plan were presented to the Government in April
1996. The mode of privatisation recommended was to unbundle ZCCM and sell its assets in business packages. This
was to happen in two stages. First, the majority shareholdings in the new successor companies (packages A - L) were to
be sold to trade buyers. ZCCM, in the capacity of an investment holding company, was to retain a minority interest in
each company. Second, pending the successful conclusion of the first stage, the Government would have the option to
sell its shares in the ZCCM holding company to Zambians and other invésithis privatisation plan was approved

by both the Government and the ZPA in May 1996 and unanimously by the ZCCM Board in June 1996. However, the
Board made it clear at the outset that the privatisation mode would take into account consents from the company’s
shareholder$® Anglo American’s own opposition to the unbundling of ZCCM was dropped after the company
negotiated the option of purchasing the Konkola mine with its associated massive deposits of copper outside of the main
sale!*

In order for privatisation to proceed in accordance with the Rothschild report, a memorandum of understanding was
drawn-up between Anglo/ZCl and the Government of ZadibiEhis confirmedinter alia, that ZCl appointed directors

would give proper consideration to bids and vote in favour of proposals from bidders where, in their opinion, acceptance
would be in the best interests of ZCCM and its shareholéfess. the proposed sale process was to unbundle ZCCM

and to sell a majority holding in the relevant package to the selected buyer at the first stage, followed by the disposal of
the Government’s remaining holding at the second stage, Anglo/ZCl also agreed to waive its pre-emptive rights to
purchase shares. Overall, however, and notwithstanding the memorandum of understanding between the Government
and Anglo/ZCl, it is essential to recognise that the ZCCM Board, including the Anglo/ZCl B directors, must approve
each sale before it can proceed and that a key criterion in reaching a decision in each case is the extent to which the deal
is deemed to be in the best of interest of the company and its shareholders.

ii. The ZCCM privatisation report and its implications for social provision

The Rothschild's ZCCM privatisation report is regarded as commercially sensitive and strictly confidential while
negotiations continue over the purchase of ZCCM assets. Its conclusion that ZCCM should be unbundled and sold was
rapidly disseminated after the adoption of the plan by the Government and the ZCCM board. Indeed, this publicity was
part and parcel of the sale process. The authorities and other concerned parties, such as the Bank, have been far les:
candid in revealing the analysis and recommendations in respect of the social impact of the privatisation, yet a number
of facts have emerged through a mixture of official and unofficial leaks.

First, it is apparent that privatisation of ZCCM is predicated on rationalisation and mass redundancy. The report
purportedly analyses ZCCM'’s performance in respect of El Teniente Mine in Chile, identified by the World Bank as a
good comparator. For ZCCM to achieve the productivity of El Teniente, it is concluded that labour reductions of
between 20 - 70 per cent would be required depending upon the mine/operation in question. The report projected an
overall reduction in ZCCM’s employment by a third compared to the size of the workforce at the end of 1995/96. It is
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understood that the report viewed an initial wave of 9000 planned redundancies as sending out a good signal to investors
that the Government had the political will to push ahead with a difficult privatisation. Across the major operating
divisions, retrenchment costs were estimated to total in the region of $65 million over the period 1996 - 1999 or
approximately $85 million including the shedding of staff at the corporate head office, the operations centre and
Kabwe/Nampundwe mines. To part fund redundancies of this magnitude, it is believed that Rothschilds recommended
that the Government seek concessional funding. The main source of such funding is, of course, the World Bank.

Second, the report is understood to acknowledge the complexity of any sale of social assets and therefore to recommend
that the whole issue of determining the future of social provision should not be pursued because this would delay
privatisation. The immediate solution was to adopt temporary measures by which the new buyers would continue to run
social services, but strictly in the short-term. It is believed that Rothschilds concluded that investors would need to
control operational costs and that expenditure on social service provision at mines such as Luanshya and Mufulira could
make the difference between economic and uneconomic operation. However, despite the implication that the new
proprietors would therefore be expected to withdraw from social provision, the question of planning for the longer term

is left unresolved.

Finally, an annex to the report contains model development and sales agreements drawn up by Clifford Chance as a
basis upon which to expedite the actual sale. It has been reported that, for a period specified in the development
agreement, the government will not introduce any legislative changes which increase taxes, royalties or duties paid by
the mining company or adversely change the basis upon which these are levied; nor will the government prejudice the
foreign exchange rights conferred on the mining company by restricting its right to exploit its product and to retain
foreign exchange proceeds of sales offshore. Finally, there is an undertaking on the part of Government not to tighten
the environmental standards to which the mining company is required to dpfetates also apparent that the
development agreements commonly require the new owners of former ZCCM operations to run hospitals and schools
and other social assets for an initial two year period. This creates great uncertainty over the future of these facilities.

From what has been reported, it would therefore appear that the development agreements are silent on a number of key
social issues: the way in whicd hocarrangements between ZCCM and the local councils over municipal service
provision is to be managed in the longer term; the degree to which employees and wider public, especially the poor, will
continue to have access to the web of hospitals and health clinics on affordable terms after the two year management
period has ended; whether the new owners will continue to rent former ZCCM land to local farmers on favourable
terms; and the attitude of private sector companies to squatter settlements on mine land, especially in the context of
increased exploration activity to map the extent of untapped reserves.

It can safely be assumed that both the concessions and the areas of omission, as outlined, are common to each sale: the
are certainly confirmed in the Development Agreement for the Luanshya mine. However, the model development
agreement as sketched represents the minimum advantages which a new proprietor is likely to enjoy. The latest
negotiations between the Government and Anglo American over the sale of the core assets of ZCCM have seen the
South African company use its influence to win additional concessions while at the same time retreating from any
responsibility whatsoever for social provision.

3. The ZCCM sales debacle

The first step of plan preparation and approval was described by the Bank as having proceeded 8rirotthlinitial
stages of the second phase - the actual sale - a number of bidders pre-qualified and bids for all the packages were
received by the target date of 28 February 1997. The aim was to complete the privatisation by June 1997.

Unfortunately, the sale of ZCCM has not proceeded according to plan. On the contrary, it has been characterised by
delay, indecision on the part of the MMD administration, overt pressure from multilateral donors, and corporate
exploitation of the Government/ZCCM'’s weak bargaining position in a falling copper market. By September 1998, over
two years after the privatisation was announced, less than 20 per cent of the conglomerate’s operating capacity had
passed into private ownershi As of January 2000, the sale of the key mine packages at the core of ZCCM - Konkola,
Nkana, Nchanga and Mufulira divisions - has still not been finalised, although completion appears imminent. The
conclusion reached byhe Economistmagazine in November 1999 is damning: ‘As an object lesson in how not to
privatise, the sale of Zambia Consolidated Copper Mines (ZCCM) is exemplayning Magazinein a review of the

ZCCM sale, is of the view that ‘[s]adly, it has been one of the most protracted and problematic mining industry
privatisations of all time'*®

Despite initial progress in selling non-operational and smaller ZCCM mines, as well as the Power Division, the failure to
conclude the sale of the Nkana/Nchanga mines to the Kafue Consortium is recognised as marking the point at which the
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privatisation stalled. The Consortium comprised three major international mining companies - Phelps Dodge of the
USA, Noranda of Canada, and Avmin of South Africa - and the UK Commonwealth Development Corporation to
provide development finance. A year of protracted negotiations saw the replacement of ZPA/Rothschilds by a
Government/ZCCM negotiating team in apparent contravention of the Privatisation Act; the refusal of the Government
team to accept a deal in June 1997 worth over $1 billion in cash, debt assumption, and investment; the excise of the
Chibuluma Mine from the overall Nkana/Nchanga package to be sold to a rival bidder; a collapse in the price of copper
reflecting overproduction and continued repercussions from the Sumitomo trading $¥atitalfailure of the
Government to conclude a deal worth a total of $700 million it had accepted in October 1997; the onset of recession in
Asia and Japan and further falls in the copper price; and progressively lower bids by the Consortium, culminating in an
unacceptably reduced final offer in May 1998 which were flatly rejected. The Consortium dissolved and all its former
members finally pulled out of negotiations in June 1998.

The Government has subsequently accused the major mining companies involved as banding together in the Kafue
Consortium to form a buyer's monopoly in order to force the sale of Nkana/Nchanga for a knockdown price. This
allegation, at the very least, raises questions about fair competition, for exaisydlejisthe OECD Guidelines for
Multinational Enterprise¥® The eventual tax exemptions demanded by the Consortium in respect of mineral royalty,
excise duty on electricity and import duties on fuel, all in addition to the existing package of concessions common to all
development agreements, were deemed unacceptable. The Government, in turn, has been criticised for passing up the
‘dream ticket’ comprising four major players with the expertise to turn prospects for the bulk of ZCCM'’s operations
around. Within the mining industry, the view is that to develop reserves of base metals such as copper increasingly
requires the cooperation of more than one com@he accusation against the Government has been one of a failure

to act decisively to clinch the best deal in June 1997 because of its preoccupation with the cash component of the overall
package when its priority should have been to stem the haemorrhage of losses incurred by ZCCM and secure its future.

Throughout, Anglo American has fully exploited its privileged position as the principal minority shareholder in ZCCM.

By virtue of the initial agreement it signed with the Government in February 1997, it was assured the right to purchase
the highly lucrative Konkola Deep concession and given first refusal over a modern smelter excised out of the Mufulira
sale package, despite the fact that this threatened the viability of the associated mine. Furthermore, the purchase of
Konkola by Anglo was always conditional on the prior sale of the Nkana and Nchanga mines. When the sale of the latter
collapsed in June 1998, the pressure on Anglo to finalise its purchase of Konkola was removed while its rights to the
Mufulira smelter, to all intents and purposes, precluded the privatisation of the remainder of the package. The
privatisation of ZCCM was effectively halted while the conglomerate continued to lose between an estimated $1 million

to $2 million each day.

From this position of strength, Anglo American has been able to negotiate the purchase not only of Konkola, but also the
mines at Nchanga and Nampundwe. Furthermore, the company has gained access to the Nkana smelter and secured «
right of veto over who buys the Nkana mine itself if the development and investment plans are not in its own interests. It
has signed agreements with the Government/ZCCM in January, October and December 1999 to this effgletihedtho

sale still has not been concluded. There will be mass redundancies, the cost of which will be borne by the Government
using finance provided by the World Bank.

The price paid for the productive core of ZCCM amounts to just $90 million in cash, the bulk of which is on deferred
payment terms, and investment commitments of $208 million at Nchanga and the existing Konkola mine. The company
will also begin implementation of the Konkola Deep Mining Project, although the cost of this has been scaled down
somewhat?? In stark contrast, the offer of the Kafue Consortium for broadly comparable assets, accepted in October
1997 but never successfully concluded by the Government/ZCCM, was worth $150 million in cash, with debt take-over
of $75 million, and investment commitments of $400 million. ZCCM was to retain a 12 per cent holding and benefit
from profit sharing worth up to $75 million. Even the Consortium’s reduced offer at the end of March 1998 had been
worth $105 million in cash with the assumption of $35 million debt and retention of the profit sharing component: ‘How
badly the country has been served since then, by those who have allowed the value to fall so far to what it is today. Quite
apart from the loss in value of the operations, what has been the toll caused by disrupting management and destabilising
the workforce in generaf?®

On 27 January 2000, Anglo American confirmed a setback in finalisation of the sale. The company blamed complex
legal and administrative problems for the delay. The Government downplayed speculation about the failure to complete
by the January 31st deadline, referring to this as an arbitrary targét‘datan address to Parliament on 27 January,

the Minister of Mines cited low copper prices as a factor which made the conclusion of the sale difficult. Others pointed

to delays in securing finance for the sale and in agreeing arrangements for retrenchments. On the same day, extensive
concessions to the buyers of the remaining ZCCM were framed in the budget. The Government also announced that it
would make provision to pay miners their redundancy packages and would meet ZCCM'’s obligations to creditors. K423
billion, the equivalent of 4 per cent of GDP, has been set aside to settle part of ZCCM's colossal debt to local suppliers.
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The sale of the core of ZCCM to Anglo American, as well as that of Mufulira and Nkana mines to First
Quantum/Glencore, were finally completed on 31 March 2000.

Overall, the initial strategy was to unbundle ZCCM and sell it in packages to different buyers in order to avoid its
wholesale transfer to Anglo American. The final outcome is that Anglo American is now in a position where it has either
bought or controls the core assets of ZCCM at a price substantially below that achieved in the previous year. Under the
rubric of competition within the OECD Guidelines for Multilateral Enterprises, companies should ‘[r]efrain from actions
which would adversely affect competition in the relevant market by abusing a dominant position of market power, by
means of, for example: a) Anti-competitive acquisitions;...c) Unreasonable refusal tofiéwis. beyond the scope of

this submission to fully explore the actions of Anglo American in respect of these requirements; however, further
examination appears to be warrant®dA more detailed account of the ZCCM sale to the end of March 2000 is
summarised in the supplement accompanying this Section.

4. Obligations and responsibilities arising out of economic and social rights
standards and company codes of conduct

In the context of this submission, the manipulation of the ZCCM privatisation process and the soundness or otherwise of
the Government/ZCCM’s commercial judgement are of concern only to the extent to which they impinge upon the
realisation of economic and social rights.

The compatibility or otherwise of the conduct of the different entities involved in the privatisation of ZCCM is reviewed

in relation to the obligations and responsibilities arising out of the Covenant, related human rights instruments, pertinent
ILO labour standards and OECD codes of conduct. There are six aspects to the sale which cause considerable disquiet:
first, the deliberate neglect by the Government, the Bank and the private sector of measures to ensure essential social
provision after privatisation; second, exploitation by certain companies of their strong negotiating position to demand
and win an excessive level of tax concessions; thereby reducing the level of resources available to the Government;
third, a lack of transparency in the sales process to the extent that affected communities are deprived of essential
information; fourth, a failure of accountability to the point where the Bank appears to be acting in the interests of Anglo
American; fifth, discrimination in the provision of finance to fund redundancy payments; and finally, the negative
repercussions for domestic social spending and policy arising out of Bank conditionality on the privatisation of ZCCM.

The analysis is organised around three main subsections: (a) State obligations and the actions of the Zambian
Government; (b) the fulfilment or rejection of corporate responsibilities; and (c) the advisability of measures adopted by
the World Bank.

a. State obligations and the actions of the Zambian Government

I. The failure of the Government to take steps to ensure continued social provision

The Zambian Government is obliged to take steps for the progressive achievement of the rights under the“Clwenant.
contrast, it has omitted to prepare for the take-over of social provision on the Copperbelt; moreover, the unjustified
adoption of deliberately regressive measures is incompatible with the undertaking of progressive réglizatidoia

has also ratified the aforementioned ILO Social Policy (Basic Aims and Standards) Convention (No. 117). This requires
that ‘[a]ll policies shall be primarily directed to the well-being and development of the population and to the promotion
of its desire for social progress’ and that ‘[a]ll policies of more general application shall be formulated with due regard
to their effect upon the well-being of the populatitfh.The improvement of standards of living is regarded as the
principal objective in planning economic developmé&hilore specifically, the Zambian Government, as a State party

to the Convention, is required to take all practicable measures ‘in the planning of economic development to harmonise
such development with the healthy evolution of the communities concéthid particular, ‘efforts shall be made to

avoid the disruption of family life and of traditional social units, especially by...the promotion of town and village
planning in areas where economic needs result in the concentration of populétion...’

In accepting the advice of the Rothschild’s report on the privatisation of ZCCM in 1996, the Government has done little

or nothing to prepare for the take-over of social assets, postponing the adoption and implementation of concrete
measures over the initial two year period during which time the buyers of the mines have been running services.
However, these commitments are now coming to an end. Moreover, and in respect of the core ZCCM divisions which
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have recently been sold, Anglo American and other buyers are refusing to take on any responsibility for social provision.

Belatedly recognising that the local councils are utterly lacking in the resources and capacity to take over provision, the
Government’s last minute response, at the end of March 1999, has been to establish an Asset Holding Company
(AHC).**® ZCCM social assets owned by the parastatal in Nchanga, Nkana, Konkola, Mufulira and Luanshya have been
transferred to the AHC which is to take-over responsibility for municipal services in the five mine towhiships.

private operator is to be engaged by the AHC to deliver services on the basis of a four year management contract and
will be responsible for operating and maintaining the associated facilities, for billing customers and for collecting
revenue on behalf of the AHC. In return, the operator is to be paid a management fee together with incentives for
reaching specified performance targets. Essential operation and maintenance costs are to be met out oftwo funds.

The criticisms of the Government’s plans are manifold. First, the programme represents a belated, reactive response to a
problem that was apparent as soon as the decision was taken to privatise ZCCM. This runs contrary to the determination
made by the Committee that ‘...steps should be taken to ensure coordination between ministries and regional and local
authorities in order to reconcile related policies...with the obligations under article 11 of the Cd¥ehhatdecision

to act has been forced upon the Government by the uncompromising stance of Anglo American. It has not been initiated
or informed by the need to ensure the realisation of social rights. There has been a lack of consultation with local
councils® At this late stage, the AHC is not operational. A World Bank project, key to the programme, is at the
appraisal stage and there is little prospect of approval by the Bank’s Board before the end of May 2000 at tH& earliest.

Second, the programme is limited in scope and duration. It relates only to water services, waste water services and solid
waste management systems. It is unclear who is to be responsible in the longer-term for other municipal services such as
lighting, refuse disposal, and road maintenance, let alone the management of extensive health facilities and the running
of former mine schools. The AHC is itself an interim arrangement: the expectation is that local councils will take-over
the management of water supply and sewerage disposal in the mining townships on a commercial basis as part of major
reforms underway in the water sector as a whole. The ultimate aim is to share-out the cost of provision in rural areas, but
recover costs from consumers in urban certfealhile the first phase of a pilot project on the Copperbelt has seen
eight town councils form three joint companies to run water and sewerage services, the latter are not yet dfferational.
The same applies to the National Water Supply and Sanitation Council (NWASCO), the body which will regulate the
AHC in its setting of water tariffs, despite have been established under the Water Supply and Sanitation Aét'of 1997.

Finally, the commercialisation of water supply and sewerage services on a cost recovery basis, and in the absence of
effective regulation and safeguards, is liable to lead to the exclusion of poor residents from provision and must threaten
the realisation of the basic right to adequate, serviced housing and jeopardise the right to health. For those unable to pay
a market tariff for their water, the prospect of disconnection must increase.

The current proposals to transfer the cost of social provision from the proprietors of the mines to employees and the
public amounts to regression in respect of the Covenant. There will be an inevitable deterioration in an already low
standard of living. This argument is made in specific terms and is not founded on an unrage@rédejection of the

market in supplying social goods. It is recognised that services which contribute to the realisation of social and
economic rights may be provided by either the public or the private sector either separately or in corfBination.
However, this in no way diminishes the obligation upon a State to ensure the satisfaction of minimum essential levels of
each right® As is evidenced within this submission, it is apparent that significant numbers of individuals in Zambia are
already denied their rights to an adequate standard of living, food, housing, health, and education. In the circumstances
which exist in Zambia, where seventy per cent of the population are poor and fifty-three per cent live in extreme poverty
in the virtual absence of social welfare, the decision to provide services on a commercial basis will inevitable result in
yet more people being denied the most basic of rights.

ii. The use of maximum available resources

The onus is upon the Government to overturn a conclusion of prima facie violation. To do so, it may cite resource
constraints; yet still it must demonstrate that ‘every effort has been made to use all resources that are at its disposition in
an effort to satisfy, as a matter of priority, those minimum obligatiéh®h the one hand, it is the MMD Government

which has taken measures to guarantee unprecedented tax and other concessions to companies in the mining sector. Ir
this respect, it is pertinent to note that the Declaration on Social Development commits the Zambian Government to
‘increasing significantly and/or utilizing more efficiently the resources allocated to social developmentebwglia,

ensuring that ‘in accordance with national priorities and policies, taxation systems are fair, progressive and
economically efficient, cognizant of sustainable development concerns, and ensure effective collection of tax
liabilities.’*®® Yet the tax regime applicable to the mining sector in Zambia will have negative repercussions on revenue,
and ultimately on public spending and the level of resources available for social provision, for decades to come.
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Moreover, there is no indication that proceeds from the sale of ZCCM are being set aside or earmarked for social
provision. Cash from the sale of ZCCM assets to date has not been deposited in the Privatisation Revenue Account
administered under the Privatisation Act, but has instead been returned to the company. There are mitigating
circumstances. As a consequence of chronic indebtedness in the face of declining production in the absence of
investment, ZCCM is recording losses in excess of $30 million per M8nthe Zambian Government has therefore

been providing finance - estimated at $6 million each month, and therefore at a level significantly above any
privatisation receipts - to keep ZCCM afloat in order to stave off moves by creditors to seek the liquidation of ZCCM
which could trigger the collapse of the conglomerate and threaten the very basis of the Zambian economy. Despite this
situation, it still might be assumed that any ostensible savings which the Government realises each time a loss-making
ZCCM division is sold would free up domestic resources which could be allocated to the social sectors.

On the other hand, it is at this juncture that the culpability of both the international community and influential private
sector players must be scrutinised. The neglect of preparation for the take-over of social provision and restraints on the
ability of the Government to switch adequate funds towards the social sectors is a reflection of the agenda of the World
Bank and IMF. Once more, the measures they have taken in respect of the privatisation of ZCCM have proved
ill-advised when viewed in relation to the progressive implementation of the Covenant. This circumstance, in which the
Government fails to invest in essential social services for the poor while simultaneously according massive tax breaks to
rich foreign mining houses, also reflects the powerful vested influence of those very companies.

b. The advisability of measures adopted by the World Bank

To recap the argument made earlier in this submission, article 22 enables the Committee to bring to the attention of
other organs of the United Nations and specialised agencies matters which may assist them in deciding on the
advisability of international measures likely to contribute to the effective implementation of the Covenant. In
accordance with article 22, recommendations of either a general policy nature or which relate to a specific situation may
be made to the World Bank and IM¥.Recommendations of the second type open the way for the Committee to
address concerns arising from individual projects or programmes. Use is made by the Committee of the principle that
development assistance may be ill-conceived and even counterproductive in human rights terms. Hence ‘[ijn order to
reduce the incidence of such problems, the whole range of issues dealt within the Covenant should, wherever possible
and appropriate, be given specific and careful consideratfonie Committee recommends that ‘every effort should be
made, at each phase of a development project to ensure that the rights contained in the Covenants are duly taken into
account.®

Once more, it is strongly contended that the Bank has neglected to give consideration to the effective progressive
implementation of the Covenant in the design and implementation of the measures it has taken to foster the privatisation
of ZCCM. There are at least four areas of concern. First, the Bank’s neglect of the social dimension to the privatisation
of ZCCM,; rather, technical assistance to support the sale is conceived of, supported, and supervised solely in relation to
economic criteria centred on performance and productivity. Second, although there is no conditionality requiring the
Government to plan for the social consequences of the ZCCM privatisation, it is apparent that continued Bank/IMF
lending has increasingly been predicated on the rapid conclusion of the sale. The withholding of balance of payment
support has reduced the resources available to the Government for social spending while, at the same time, the
negotiating position of companies bidding for mine assets has been considerably strengthened by the knowledge that the
Government is under immense pressure from the donor community to jettison ZCCM. Third, the Bank is itself seen to
be reacting to events, taking action through both its private and public arms in the interests of Anglo American. This
raises issues of accountability and discrimination. Furthermore, and finally, the refusal of the private sector to take on
responsibility for social provision has forced the Bank to consider the use of project assistance to support municipal
services in the Copperbelt towns. Putting aside the fact that social measures should have been an integral part of the
ZCCM privatisation when it was initiated three years ago, there are other grounds for criticising the assistance on offer.
The objective of the project is not to transfer responsibility for social provision, formerly attributable to the State
through ZCCM, to central or local government; rather, the aim is to encourage a commercial system in which private
companies provide services at market prices to consumers. Yet it apparent that the Bank has so far failed to consider the
implications of these plans for the realisation or denial of the social rights of poor residents.
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I.  The culpability of the World Bank in failing to consider the social dimension in the privatisation
of ZCCM

The Bank’s neglect of the social dimension in the measures it has promoted to privatise ZCCM is apparent at both the
level of the mining sector as a whole and at the level of the privatisatiopgriae

A number of Bank lending instruments have been explicitly concerned with shaping the mining sector in Zambia and
advancing the privatisation of ZCCM. A Mining Technical Assistance (Mining TAS) project was first supported by the
Bank in 1991. One key objective was to develop institutional capacity within the Ministry of Mines and Minerals
Development and to assist in the creation of a pro-private sector environment to encourage mining companies to invest
in Zambia!™ The Economic Recovery and Investment Promotion Credit was designed for the pimeosaia, of
‘improving the legal, fiscal, environmental framework for the mining sector, strengthening the Ministry of Mines and
Minerals Development (MMMD), and adopting a plan for the privatization of ZCCMVhile the Government of

Zambia agreed to carry out this reform agenda, funds from the ERIP credit were provided as general balance of
payments support. The specific requirements for the release of funds under the credit intlededa, the adoption

of a new Mines and Minerals Act together with a legally secure pro-investment fiscal regime and environmental
framework!”? The Bank also provided $23 million to be spent directly on support for the ERIP programuogh thro
technical assistance facility, building on the previous Mining TAS, to implement policy, institutional and regulatory
reforms in four area¥? the privatization of ZCCM; the financing of ZPA activities; improving the operational
capability of the Ministry for Mines and Mineral Development; and the drafting of new business relatéd Taves.

latter required the use of funds to restaff the Department of Legal Drafting at the Ministry of Legal Affairs (MOLA).

Despite the far-reaching implications of legislative reform on people’s rights in matters from housing to employment,
from the environment to taxation, the Bank’s monitoring of technical assistance to the Ministry of Legal Affairs was
geared to ‘the number of pieces of legislation (together with the number of pages) drafted by the department every year,
with 1995 as a baseline’ and ‘the number of draft bills contracted out to private la#d/&h&’Mining and Minerals

Act itself was designed to guarantee security of title to mine owners, unrestricted access to foreign exchange, the right of
companies to market products, and freedom of commercial opeYathmreement under the ERIP credit ensured a new
pro-mining fiscal regime which ‘concentrates taxation on profits, rather than output and is non discretionary, and
internationally competitive!” When crystallised in the development agreements accompanying the Rothschild
privatisation plan, it is apparent that the Zambian Government has been forced to offer blanket tax and other
concessions to mining companies on the premise that this will attract investment. Even so, international mining houses
have attempted to exploit their position and gain further advantage. The allegation has been made in the Zambian press
that the negotiating position of certain companies has been facilitated by subtle donor pfessure.

Turning to the question of Bank support for ZCCM itself, privatisation of the conglomerate was not considered an
option when the first technical assistance package was designed. The primary component of the Mining TAS aimed to
assist ZCCM to improve its operational performance by lowering its costs, to initiate joint ventures to enable the
company to mine hitherto underdeveloped copper reserves, and to divest itself of non-mining assets. The corporate plan
prepared by ZCCM failed to reduce coétsOn the contrary, efficiency and production declined to a point where
ZCCM was in danger of insolvency. As a result of this deterioration, the Bank intervened directly at the request of
Government: ‘Bank staff worked rapidly and intensively to identify the underlying problems and to support ZCCM in
preparing an Emergency Action Program to enable ZCCM to survftdn.its later stages, finance under the Mining

TAS was used, in conjunction with subsequent technical assistance, to prepare the mining parastatal for privatisation.

The Bank, in explaining the delay in the ZCCM privatisation, suggests that, among other reasons, ‘...complex issues
relating to the retrenchment of labor, handling of ZCCM's accumulated arrears, liability for past environmental damage,

ownership of staff housing, and provision of social infrastructure and municipal services had to be résdeed.’

many of these matters have either not been resolved at all or else have been resolved to the detriment of mining
communities.

First and foremost, the ZCCM privatization report advises that, beyond interim measures of limited import, the issue of
social provision should be set aside so as not to delay the sale. The Bank’s enthusiastic endorsement of this plan - and,
in other terms, the Bank’s culpability for its social failings - is unequivocal. It was the Bank which provided the
necessary finance and which congratulates itself on playing a ‘vital role’ in the privatization of ZCCM. Under the
ERIPTA credit, a $2 million project preparation facility advance was made available to fund the hiring of legal/financial
advisors'®® The part subsequently played by Rothschilds and Clifford Chance in the drawing up of the ZCCM
privatization plan and related sale documentation is described as ‘indispetféaliie’ Bank may consider the hire of

this high quality international investment and legal advice as necessary to lend ‘political and business credibility’ to the
sale of ZCCM, but no consideration is given to the plan’s social crediilithe Bank concedes that the rights of other

ZCCM shareholders, namely Anglo American, had to be considered and protected in drawing up the privatization plan,
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while no account is taken of the economic and social rights of those living in mine-dominated townships in the
Copperbelt® Legal covenants and conditionality associated with the ERIP are solely concerned with the adoption and
implementation of the ZCCM privatisation plan. They do not envisage preparations for the take-over of ZCCM social
responsibilities; nor the establishment of social safety nets to cover direct and indirect retrenchments. The performance
indicators used by the Bank relate to the company'’s fiscal position, production targets, operating costs and employment
levels®® No use is made of social indicators, despite the pivotal position of ZCCM in providing social services. In
relation to the ZPA, the preoccupation is solely with quantifying privatisation progtess.

ii. Conditionality on the privatisation of ZCCM and the withholding of balance of payments
support

The underlying imperative from the Bank and IMF has been to privatise ZCCM. Over time, there has been a gradual
hardening of the tactics employed to bring this about, culminating in uncompromising conditionality requiring the
conclusion of the sale. The consequences, with negative repercussions for the realisation of economic and social rights,
have been twofold: firstly, and at a general level, the withholding of balance of payments support which has reduced the
resources available to the Government for social expenditure; and secondly, the reinforcement of a situation in which
incoming buyers have been able to demand unprecedented tax concessions and to reject responsibility for existing
employees and social service provision.

The Bank’s preference was for the early privatisation of ZCCM. However, when PIRC | and PIRC Il were developed,
the sale of ZCCM was considered too politically sensitive and practically difficult for the Government to achieve early
in its tenure, although it is clear that Bank staff in Washington favoured the inclusion of the mining conglomerate in the
original privatisation prograf¥® Instead, the Bank confined its role to the initiation in 1992 of preparatory studies on
State divestiture from ZCCM° Under PIRC Il (FY93), the Government agreed to examine strategic options on how to
privatise ZCCM. This culminated in the Kienbaum report. However, at this juncture, the acceptance of its findings was
not a covenanted requirement of Bank lending. The omission of ZCCM from the original privatisation program was
subsequently described by the Bank’s Operations Evaluation Department as ‘a missed opportunity,” ‘misguided’ and
‘the major shortcoming of the privatisation prografhAlthough the imperative was clearly to push for the privatisation

of ZCCM, regional Bank staff were ‘trying to find the right balance between insisting on tight timetables and dictating
methods on the one hand and allowing the Government to choose methods that fit their political goals on*ffe other.’

Once the decision had been taken to commission the Rothschild’s report, the Bank made the adoption of this
privatisation plan for ZCCM a specific Bank condition for the second tranche release of funds under the ERIP Credit
(FY95) 1% At this point in time, the Bank, although candid in its aim to achieve the disposal of ZCCM, showed restraint:
‘Although the ultimate objective of the ERIP program was the actual privatization of ZCCM, this was not made a
condition of the ERIP Credit in order to keep the playing field level for ZCCM and the Government vis-a-vis potential
buyers.*** Second tranche release of the Bank’s follow-on ESAC Il (FY 96) was similarly made conditional on
satisfactory progress in implementing the ZCCM privatisation action'{lan.

The Bank appears to have been satisfied with initial progress in the first stage of privatisation under which the sale
packages were put out to competitive tender and bids were received by the end of FebrugfyH®@Rer, the
replacement of the ZPA/Rothschilds’ negotiating team and subsequent delays in the sale of key ZCCM assets prompted
some disquiet. Although the Consultative Group meeting scheduled for Decgég#¥emwas undoubtedly postponed
because of concerns over governance and human rights, representatives of both the World Bank and IMF were cited in
the Zambian press referring to the failure to sell ZCCM. However, it was the effective collapse of negotiations to sell the
core Nkana/Nchanga mines to the Kafue Consortium in the second quarter of 1998 which caused the multilaterals to
withhold balance of payments support. External program support of $235 million was pledged at the consultative group
meeting on May 1998, but its release was conditional on the swift privatisation of ZC&M. vestige of the policy

which resisted tying balance of payments support to the final sale of ZCCM, on the grounds that potential buyers could
exploit such conditionality for their own ends in negotiations, was therefore abandoned.

It is in this context, when the Government’s access to much needed foreign exchange and the funding of aspects of its
domestic program for 1998 was dependant upon the restoration of balance of payments support , that Anglo American
entered into talks over the prospect of restructuring the core ZCCM sale packages to its advantage. Indeed, it was not
until the company, from this position of strength, had negotiated and signed a memorandum of understanding with the
Government over the purchase of Nkana, Nchanga and Konkola on 24 November 1998, that the donor community
indicated that it would consider the approval and release of funds. In December 1998, the IMF agreed in principle to a
second Enhanced Structural Adjustment Facility for Zambia, the negotiation of which had been delayed since May
1998. However, confirmation was dependant upon a number of prior actions, one of which was substantial progress on
the privatisation of ZCCM®%®
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The Bank’s long-awaited $170 million Public Sector Reform and Export Promotion Credit was approved by the Bank’s
Board of Executive Directors on 26 January 1999, but only after the memorandum of understanding between the
Government/Anglo American over the sale of remaining ZCCM assets had been affirmed in a ‘final’ agreement signed
on 19 January 1999. The PSREPC is specifically designed to facilitate completion of the privatisation of ZCCM by
bankrolling the labour reduction progrdfh. The first tranche release is for $65 million; however, the payment of an
interim $40 million ‘floating tranche’ is dependant on the fulfilment of conditions relating to public sector reform while

the second tranche release of the balance of $65 million is the subject of a number of covenanted agreements. In this
respect, conditionality on the completion of privatisation is explicit: ‘The transfer to the new owners of ownership and
control of the remaining core ZCCM assets for which MOUs and/or ales agreements have been reached and decisions
concerning the future status of any major ZCCM assets that are unsold will also be conditions for the release of the
Second Trancheé® It is understood that similar conditionality applies to the release of bilateral funds from certain
donors?®*

At the end of March 1999, the IMF Board finally approved its follow-on ESAF worth a total of $349 million and
designed to support the 1999/2001 economic and financial program as outlined in the Policy Framework Paper agreed
between the Fund, Bank and the GovernrfémikiF lending in the first year, worth $55 million, is conditional not only

on a number of fiscal and monetary benchmarks, but also on structural performance criteria to include continued
‘substantial progress’ being made in the privatisation of ZCCM which is understood by the Zambian Government to
mean ‘the transfer of the major asset packages of the ZE€WEIven that the final sale of the remaining core ZCCM

assets had still not been finalised at the end of October 1999, it is apparent that the further release of both IMF and Bank
funds is once again in abeyarite.

The recent withholding of balance of payments support triggered by the failure to privatise ZCCM has required the
Government to plunder its foreign currency reserves and even transfer resources out of the domestic budget. This
sequence of events is described in more detail in Section 1; the consequences for social spending are explored in Section
3. At this juncture it is sufficient to note that the equivalent of $183 million was transferred from the domestic budget in
1998 to meet servicing on foreign débt.

Moreover, because the Zambian Government's support for ZCCM has its origin in donor finance, any savings that are
made as loss-making divisions are sold will undoubtedly be mirrored by a corresponding fall in balance of payments
support. As a result, there is unlikely to be a freeing-up of domestic resources in the near future. Meanwhile, ZCCM'’s
debts have mounted: net short-term debt and arrears to suppliers were estimated to total $124 million to the end of
March 1999 while the parastatal's debt service obligations to the World Bank alone amounted to $23 million at the
same daté”® The total has undoubtedly risen in the interim and will continue to do so until all ZCCM divisions are sold.

It is the intention of the Government to assume these obligations when the conglomerate is finally privatised.
Furthermore, the first tranche of $65 million under the PSREPC which the Government is borrowing from the World
Bank is to be on lent to ZCCM to cover a redundancy program required by Anglo American as a condition of its
purchase of the core mines. This transaction is discussed in more detail in the next subsection.

iii. Bank action in the interests of Anglo American

As has been noted, the Bank initially avoided tying its adjustment lending to the privatisation of ZCCM in order to
create a level playing field for the sale. However, the question must be asked as to whether its support for the
privatisation of ZCCM was always going to be in the best interests of Anglo American given the company’s position on
the ZCCM board?The Bank has readily conceded that the Rothschild report paid for through ERIPTA was
commissioned precisely because of Anglo’s opposition to the earlier Kienbaum study. Furthermore, from the outset, this
second study had to deliver recommendations at least acceptable to Anglo American if it was to be approved by the
ZCCM board. The Bank has subsequently become locked into supporting a privatisation process over which Anglo
American has exercised considerably influence: its negotiation of the exclusive right to develop Konkola Deep; the
excise of the Mufulira smelter from its recommended sale package; the retention of the right of Anglo appointed
directors on the ZCCM board to vote on the final acceptance or rejection of each winning bid. The latter is confirmed in
a document produced in court in the case bought by First Quantum against Binani, ZCCM, ZPA and the Government as
fourth defendant over the award of the sale of the Luanshya package confirm the key position of Anglo American:

‘The Board of Directors of ZCCM comprises GRZ and ZClI [an Anglo subsidiary] directors. Despite
GRZ directors been [sic] in the majority[,] the Articles of Association provide that any decision to
dispose of major assets or shares of ZCCM requires approval by a quorate of directors. A decision can
therefore not be made by simple majority and requires the consent of both sets of directors....The
Agency [ZPA] Members should note that while the objectives of GRZ in the privatisation of ZCCM
are broad and encompassing, those of the minority shareholders may be narrower and focusing [sic]
more on maximising value for their shareholding in ZCCM in the short and long term. For instance,
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the objective of diversifying ownership of Copperbelt assets may not necessarily be consistent with
that of maximising value...Therefore, any decision reached in the sale of ZCCM’s assets will require a
delicate balance between these possibly varying objectives of GRZ and the minority sharefolders.’

The fact that the Bank has supported a privatisation process which has implicitly favoured Anglo American is
undeniably a reflection of the company’s real and pre-existing influence; however, other aspects of the Bank’s support
have been explicit and direct. This applies to both the Bank’'s public and private sector arms, respectively the
International Development Association and the International Finance Corporation. First, concessional IDA funds of
almost $10 million have been spent not only on the services of Rothschilds and Clifford Chance in the ZCCM
privatisation, but also on assisting ZCCM in the joint-venturing with Anglo American of Konkola?Be&gxrond, the
International Finance Corporation has long been engaged in talks with Anglo American over finance for its plans to
develop not only Konkola Deep, but also the existing Konkola Mine and Nchanga. Indeed, one of the preconditions set
by Anglo in January 1999 in respect of its purchase of the remaining core ZCCM assets was the securing of third party
‘non-recourse’ financing.

The IFC board has recently approved an investment of $30 million, in equity and shareholder loans, to part finance the
purchase and initial two year mining rehabilitation programme at Konkola, Nchanga, and Namptimtieeotal cost

is estimated at $260 million. The Corporation, in the context of revitalising the mining sector as ‘a key component of
World Bank Group strategy,” describes the Konkola Copper Mine plc assets as ‘the essential part of this privatization’
and its own involvement as providing ‘the final impetus to allow their successful privatiZation’.

The IFC recognises that there are concerns over the project in respect of the environment, health and safety of
personnel, and adverse social consequéetiteBhe project is designated Category A which means that an
Environmental Assessment is required. It is acknowledged that arrangements relating to the transfer of responsibility for
the provision of services such as health, education, housing, water, sanitation and power require careful monitoring
given the fact that negotiations between the World Bank, the Government and Anglo have not been concluded.
Moreover, given that the IFC has already drawn attention to the importance of involuntary resettlement as a social issue,
it is of the utmost importance that the project is implemented in full compliance with international human rights
standards and the Bank’s own policy on resettlement. Please see subsection C.2 for further discussion of the latter.

Finally, a related element of the sale requires that funds are raised through multilateral donors to pay for redundancies.
A substantial part of the Bank’s latest IDA credit is to be used for this purpose: ‘In the transactions concluded so far, the
new owners have undertaken to take over the existing labour force and to honor all existing conditions and terms of
service. Any labor reduction programs will thereafter be implemented at their discretion and cost. The investors
negotiating for the remaining assets are reluctant to take over all the wétkerstéad, such workers will remain with

the residual ZCCM holding company which will implement a mass redundancy progf&riibae funds of $65 million

under the PSREPC are to be lent to the Government and then on-lent to ZCCM on commercial terms so that it can meet
the cost of redundancié$.7,400 employees, representing about a quarter of ZCCM’s workforce at the end of 1998, are

to be made redundant under the ZCCM rationalisation progr&thifiee residual ZCCM holding company is to have a

staff of just 30.

The programme was originally to have been implemented over the period January 1999 to March 2000, but has been
postponed while the finalisation of the sale of ZCCM'’s core assets was itself delayed. On 21 January 2000, Reuters
reported the findings of a study by the Anglo/ZCl subsidiary Konkola Copper Mining plc which quantified mass
redundancies. The workforce at Nchanga was to be cut by 3000 prior to completion of the sale. A further 450 posts will
be lost at the mine by the end of 2000. At the existing Konkola mine, there are to be 1,640 redundancies while 91
workers are to lose their jobs at Nampundwe. Articles in the press suggest that morale among miners is extremely low:
reportedly, many have already received notices of termination of emplo§fent.

The Bank agreed to provide public support at the insistence of a private company on the basis of what was, at the time, a
non-binding agreement. Indeed, the original deal of January 1999 to buy the mines was renegotiated by Anglo and has
only just been concludéd. Given that the Bank is using public funds to meet ZCCM redundancies, it is incumbent
upon it to account for why these job losses are necessary. The payment of terminal benefits is, of course, no substitute
for secure employment. The Bank has conceded that, even taking into consideration severance payments, the short term
impact of thousands of redundancies in both the public service and ZCCM is a matter of €bncern.

If retrenchment is inevitable, it is of course of paramount importance that ZCCM employees are paid their terminal
benefits promptly and in full. The use of Bank funds for this purpose when there is no alternative source of finance is
vital to the interests of affected employees. However, and in comparison, the discrimination suffered by those workers in
Zambia who have lost their jobs before and after privatisation, but who have not received their terminal benefits is
heightened. The Committee calls upon all relevant bodies, including the World Bank, to make every effort in the
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measures it employs to ensure that the rights contained within the Covenant are given ‘specific and careful
consideration’ and are ‘duly taken into accodfit' ' The Covenant encompasses the right to fair and equal
remuneratiorf?® In this respect, it is also pertinent to consider the ILO Equal Remuneration Convention, 1951 (No.
100), to which Zambia is a State paityMoreover, the overarching principle of non-discrimination applies to the
exercise of all rights in the CovendfitThe Bank may be justified in its decision to fund ZCCM redundancies, although

it must account for other aspects of its backing of the Anglo sale; however, what it must do, in respect of obligations
arising out of the Covenant, is explain why it has omitted to act when other equally deserving employees who have lost
their jobs as a result of privatisation have been deprived of their entitlements and denied access to assistance.

iv. The advisability of belated project assistance: the Zambia Mine Township Services Project

The Bank has responded to the refusal of the purchasers of the remaining ZCCM core assets to take on the
responsibility, even in the short-term, for service provision by preparing a last minute package of assistance. The
principal objective of the Mine Township Services Project is to support the Government's own belated plans for an
Asset Holding Company to manage water supply and sewerage services in the five mine townships of Nchanga, Nkana,
Konkola, Mufulira and Luanshya during the transition period following the privatisation of ZCCM. The project has four
specific aims: firstly, to introduce a management structure to promote private sector participation and
commercialisation; secondly, to implement cost recovery and ‘demand management mechanisms’; thirdly, to develop
and make operational a longer term strategy to integrate the running of water and sewerage services in the mine
townships with those provided by the local councils - again on a commercial basis - in non-mine areas; and, finally, to
undertake selected rehabilitation and maintenance of the existing infrastféfcture.

The Bank’s Public Information Document for the project betrays a number of ostensible misconceptions. It is stated that
the ZCCM water and sewerage systems are ‘self-contained’ when, in fact, certain councils are reliant on ZCCM plant
and infrastructuré* The systems are characterised as having been ‘fully supported by ZCCM’ and ‘sheltered from the
maintenance decline of the majority of the country's infrastruciirghile this assessment has some validity in
relative terms, the Environmental Impact Statements commissioned by ZCCM and completed in March 1997 prior to
privatisation record a system which is overwhelmed by demand and dilapidated to the point where there is a threat to
public health.

Whereas the measures adopted by the Bank in respect of the ZCCM privatisation should be informed by the whole range
of issues dealt with in the Covendafitpnce again, the organisation is rather seen to be reacting, in the main, to the
dictates of a private company: ‘The need to put in place a transitional arrangement to oversee the urban/municipal
services and reassure the new mine owners of the continuation of these services, cannot be overefpBhsiziyd.’

the timing of each stage of the project cycle is being managed to coincide with the unravelling of the latest twists in the
final purchase negotiations. Following the signing of the conditional agreement between the Government/ZCCM and
Anglo American on 27 October 1999, the project was due to be appraised by Bank staff in November 1999 for
projected board approval in March 2000. The delay in finally concluding the sale resulted in the appraisal date being put
back to February 2000. The projected date for approval by the Bank’s Board is not until the end of May 2000. Too little
is being done too late.

Project planning which is not informed by a close reading of the Covenant has resulted in an exclusive and inappropriate
reliance on the market to deliver essential services which underpin social rights to housing and health. It must be
reiterated that the Committee, in its interpretation of the Covenant, is neutral in respect of the vehicle used to realise
economic and social right€ Moreover, an increased reliance on the free market and the growing role of private
providers are recognised as features of globalisation which are not, in themselves, necessarily incompatible with the
principles in the Covenait At the same time, the principal obligation of result is to take steps to achieve the
progressive realisation of the rights recognised in the Covéfidrite adequacy or otherwise of the totality of public

and private measures in this regard is assessed against this datum.

In comparison, the commercial arrangements envisaged for social service provision on the Copperbelt, in the absence of
measures designed to protect the rights of the poor, will result in inevitable regression and an increased denial of article
11. A requirement under the Covent is for the targeting of vulnerable groups. Juxtaposed to this, the Bank is supporting
commercially-based reform measures in the full knowledge that ‘[m]arket forces will...dictate the level of services that
will prevail for the various income groupg® The Bank regards the involvement of the private sector as the key to
sustainable service provision in urban areas. To achieve this goal, the Bank endorses the principle of cogtrecovery;
moreover, private operators must generate a profit either through contract fees or direct charges. Either way, the
expectation must be that charges to residents will increase to reflect the total cost of provision which was formerly
subsidised by ZCCM. In its statement on globalisation, the Committee is of the view that the introduction of user fees, or
cost recovery policies, if not supplemented by necessary safeguards, can easily result in significantly reduced access by
the poor to services which are essential for the enjoyment of the rights recognised in the G8venant.
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The Bank fails to address the inevitable, adverse consequences for the poor of the proposals within the Mine Township
Services Project. The Public Information Document neither articulates a concern with poverty alleviation nor does it
give any consideration to the use of safeguards to ensure that those without the means to pay market prices will continue
to receive essential services. Article 22 provides a basis for the Committee to examine whether the Mine Township
Services Project, as planned by the World Bank, is itself advisable in this respect. In the context of globalisation, with
its attendant recourse to the free market and private provision, the Committee calls for ‘a renewed commitment to
respect economic, social and cultural rights’ and emphasises that ‘international organizations, as well as the
governments that have created and manage them, have a strong and continuous responsibility to take whatever measure:
they can to assist governments to act in ways which are compatible with their human rights obligations and to seek to
devise policies and programmes which promote respect for those fifjhts.’

c. The fulfilment or rejection of corporate responsibilities

A company, in conjunction with the Government, has agency through negotiation in shaping the development
agreements to which it is subject. Given this agency, a company must be answerable to the extent in which it succeeds in
negotiating a development agreement which is manifestly not in conformity with international labour and human rights
instruments or corporate codes of conduct. However, this assessment is made problematic by the fact that such
agreements are, for the most part, executed in accordance with national law. A company may argue that it need only
comply with national law and with the terms of the agreements governing its operation; yet, the root basis for
nonconformity with international standards may exist at the underlying level of national legislation. In the context of
deregulation in Zambia, aspects of national laws relating to employment and industrial relations, or wider Government
social policy, are themselves incompatible with international instruments such as the Covenant and relevant ILO
standards.

A critique on three levels is therefore required. First, the compatibility of national legislation and practice must be
assessed in relation to international human rights and labour law. Second, corporate codes are useful in highlighting
instances when companies seek to avoid, suspend or reduce national curbs on their operations. This initial
differentiation is a necessary, but is not a sufficient basis, for a full critique. Any acceptance of the argument that
companies are automatically absolved of responsibility for upholding economic and social rights as long as they are in
compliance with Zambian law and the terms of development agreements is profoundly misplaced. This is because
national laws are subject to the prior influence of the private sector, together with the World Bank, IMF, and other
advocates of deregulation; and because firm or industry-level agreements reflect the strong negotiating position of
companies in their individual or collective capacity. In Zambia, there are instances when théirséraggeed in
negotiations aresubsequentlyreflected in law. Hence a third level critique is required in which the conduct of
companies is subject to direct scrutiny in relation to international standards.

The OECD Guidelines for Multinational Enterprises, and the ILO Declaration of Principles concerning Multinational
Enterprises are relevant at the second level of critique: they apply directly to companies and are suited to reviewing their
conduct in respect of domestic parameters agreed with a Government. At the third level of critique, the usage of the
OECD Guidelines is limited, although by no means annulled, by a degree of ambiguity. For example, it is recognised in
the Guidelines that ‘[e]very State has the right to prescribe the conditions under which multinational enterprises operate
within its national jurisdiction’ yet this right is qualified as ‘subject to international law and to the international
agreements to which it has subscrib®td.Hence explicit recognition is given to the application of overarching
obligations. At the same time, ‘[the entities of a multinational enterprise located in various countries are subject to the
laws of these countrie$® The perception that companies need only comply with national laws is reinforced, but this
remains a partial interpretation of the Guidelines. While they are not viewed as a substitute for national law and practice,
the recommendations within the Guidelines are perceived in supplementary terms and the firm expectation is that
companies will adhere to thefi. After all, their raison d'étre is the need for standards applicable across national
boundaries to mirror the organisation and operation of multinationals. It is pertinent to note, based on the example
available in the public domain, that the development agreements governing the operation of the new proprietors of the
mines in Zambia formulate respect for domestic and international law in strikingly similar terms: ‘This Agreement shall
be governed by and construed in accordance with the laws of Zambia which the Parties acknowledge and agree includes,
so far as they are relevant, the rules of international¥&w.’

The ILO Tripartite Declaration is less circumscribed in its consideration of the applicability of international human
rights and labour law. While all parties concerned should respect the sovereign rights of States and obey national laws
and regulations, the Declaration places particular and specific emphasis on respect for international $tandards.
Concerned parties, including multinational enterprises, ‘should respect the Universal Declaration of Human Rights and
the corresponding International Covenants...as well as the Constitution of the International Labour Organisation and its
principles according to which freedom of expression and association are essential to sustained ffragredstO
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Tripartite Declaration constitues guidance for all concerned parties, including multinational enterprises, when taking
measures or adopting social polici&sln this regard, the relevancy of ILO Conventions and Recommendations for
social policy formulation is underlinétf. Governments who have not ratified ILO Conventions Nos. 87, 98, 111 and
122 are urged to do $8.All Governments, whether or not they are State parties to these Conventions, should apply the
principles they embody thogh national policies. Governments are reminded of their obligation to ensure compliance
with the Conventions they have ratified. Where there is non-compliance, all parties, including multinational enterprises,
should refer to them for guidance in their social pofity.

Two provisos arise from this consideration. First, the use which is made of existing normative standards governing the
operation of multinational enterprises is pragmatic: it should not be inferred that they are considered a sufficient check
on corporate conduct. The ambiguity of the OECD Guidelines in respect of the applicability of international standards is
a particular shortcoming. The ILO Tripartite Declaration is more robust in asserting respect for such standards. Second,
while international human rights and labour instruments are drawn upon extensively within this submission to assess the
adequacy or otherwise of State legislation and practice, it is maintained that such instruments are increasingly
interpreted to apply direct responsibilities for companies. Hence, and where appropriate, reference will also be made to
articles within the Covenant on Economic, Social and Cultural Rights, the Covenant on Civil and Political Rights, the
ILO Social Policy Convention (No. 117), and the Declaration on the Right to Development. In this way, international
human rights and labour law and normative corporate codes are viewed as complimentary.

The UN Special Rapporteur on the Realisation of Economic, Social and Cultural Rights recognises that ‘[w]here
measures designed to stimulate the private sector are put into place, what often occurs is the de facto relinquishment of
what were previously State responsibilities....Even in cases where the State remains committed to at least aiming to
guarantee the range of economic, social and cultural rights, it is unable to *foTé®’ parallel with the evolving

situation in Zambia is unequivocal. Privatisation of ZCCM has seen the relinquishment of parastatal social
responsibilities attributable to the State. This, in itself, constitutes regression on the part of the Zambian Government in
fulfilling economic and social rights under the Covenant. At the same time, the ability of the Zambian State to take up
direct responsibility for social provision through central or local government is precisely undermined by the tactics
adopted by powerful corporate players: first, by use of their negotiating power to demand and win financial concessions
which deprive the Government of revenue and its capacity, if so minded, to increase social spending; and second, by
their insistence to withdraw from social provision without acknowledging longer term responsibilities to local
communities and the necessity for a carefully planned transition period. There is normative support for this
interpretation.

I. Excessive tax concessions and the misuse of corporate power

Companies as private collective bodies have a significant role to play in achieving the right to development, and as such
are enjoined in article 2(2) of the Declaration on the Right to Development to respect human rights and to ‘promote and
protect an appropriate political, social and economic order for developifigntcontrast, the exploitation of a strong
negotiating position to increase tax and other concessions to the point where the resources available to the Zambian
Government to realise economic and social rights are significantly diminished must amount to a contravention of this
article. In the sphere of normative codes governing company conduct, it is recognised in both the ILO Tripartite
Declaration and the OECD Guidelines that enterprises should ‘take fully into account established general policy
objectives of the Member countries in which they opefdtén particular, it is specified within the ILO Declaration that

‘[t]heir activities should be in harmony with the development priorities and social aims...of the country in which they
operate’ while under the OECD Guidelines, multinational enterprises should give due consideration ‘to those
countries’ aims and priorities with regard to economic and social progf&s$ax concessions for investors in the

mining sector in Zambia have been written into the Mines and Minerals Act, made more favourable still in successive
budgets, and protected in the long term through model development agreements; yet still private mining companies,
either individually or through consortiums, have pressed to secure ever greater advantage.
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Tax concessions pursued by the Kafue Consortium

At various points in its fruitless negotiations for Nkana and Nchanga, the Kafue Consortium sought additional allowa
Consortium’s first offer was reportedly subject to tax concessions for up to 2G4dwmrsmproved bid of June 1997 was a
tied to tax concession over and above those already granted across the board to mining companies: a further reductiq
royalty tax from two to one per cefif;and exemptions from the payment of Import Declaration Fees and withholding
loan interest®! If these concessions were refused, the cash consideration was to be reduced by $75 million. By Noven
as the result of further negotiations, the requirement of extra tax concessions had been dropped and the conclusion
seemed likely. However, and against a background of falling copper prices and increasing ZCCM liabilities, the Cons|
its unsuccessful final bid of March 1998, was demanding 100 per cent exemptions from mineral royalty tax for seven yj
Import Declaration Fees, from excise duty on electricity for five years, and, if necessary, from import duties on fuelffrod

Tax concessions achieved by Anglo American

Anglo American has secured a lower level of company income tax in order to improve the internal rate of return
Konkola Deep Mining Project as it progres&&3J.he tax rate to be applied is 25 per cent in comparison to the normal rat
per cent for companies listed outside of Zambia. Based on existing concessions at the time relating to the offset ofdn:
years, it was calculated that any profits from KDMP would not be taxed until its eleventh year of operation. The perig
carry over of losses has since been doubled. In addition, Anglo American has been guaranteed a reduction in the po
almost 20 per cent? This will significantly reduce the company’s costs and increase profita®ilfjnally, mineral royalty wa
to have been reduced from an already low 2 per cent to 1 per cent. In the event, the reduction has been even gr
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concessions and others are confirmed in the 2000 budget, as analysed further in the main text.

Overall, the pursuit of ever greater tax concessions constitutes regression when considered in relation to the privatisation
of ZCCM on equitable terms. The recommendation made by Kienbaum in its original consultancy report on strategic
options for ZCCM was for the use of a system of tax credits to be used to reward companies for their continued support
of social services. Instead, not only have private buyers rejected responsibility for social provision, but they have also
demanded extraordinary tax concessions.

Investors in mining have benefited from tax concessions in successive budgets. The 1998 budget allowed for the offset
of 100 per cent of losses against profits and to carry forward losses for ten years. Mineral royalty tax was reduced from
3 to 2 per cent. Withholding tax on interest and dividends was reduced from 15 per cent to 10 per cent. Designated
mines were already allowed to write-off 100% of capital expenditure against tax.

Prompted by IMF concern over the effect of preferential tax treatment on revenue, the Government committed itself to
refrain from introducing any further tax concessions in 1999. However, tax incentives relating to the sale of ZCCM were
explicitly exempted®® Certain members of the IMF voiced significant reservations about this arrangement: ‘...some
Directors expressed concern about the generosity of the tax concessions granted in the context of the privatization of
ZCCM, which would entail significant fiscal costs in the long term, while other Directors agreed that these concessions
were important for the recovery of the copper sector in Zarfibia.’

Since the time when the concerns of IMF directors were made public, the Zambian Government has proceeded to
announce a raft of additional and extraordinary concessions in its 2000 budget to benefit the new buyers of the
remaining ZCCM operatior’s® The measures will largely benefit Anglo American and are not applicable to the mining
sector as a whole. The concessions were granted in order to facilitate recapitalisation and encourage investment in the
mining industry. As justification for their exclusivity, it was stated that the remaining assets suffered operational
problems which translated into lower output and export earfihgs.

The concessions are unprecedented. The expected reduction in corporate tax from 35 per cent to 25 per cent is
confirmed; however, the period for carry over of losses is extended to 20 years. The mineral royalty rate is lowered from
2 to just 0.6 per cent of the gross value. Furthermore, a ceiling of $16 million in the first year and $15 million in
subsequent years has been set, above which the mine operator will cease to pay royalties.

The new buyers are also exempted from paying customs duty on consumables. Moreover, they will be not be charged
any excise duty on electricity consumed. Neither will they be required to pay withholding tax on interest, dividends,
royalties and management fees paid to shareholders and affiliates. Fees relating to copper and cobalt price participation
will be tax deductible. Finally, for the purposes of the Income Tax Act, the mines will be deemed ‘a 1975 new mine’,
allowing them to qualify for the deduction of 100 per cent of capital expenditure.
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The budget announcements are already being incorporated into legislation. The Income Tax (Amendment) Bill which,
inter alia, ‘seeks to give Anglo-American Corporation (AAC) exclusive long-term and wide-ranging tax incentives,’
passed its second reading in Parliament on 16 February?2@Pposition to the Bill centred on its partisan nature.
There were calls for the concessions to be extended equitably to all operators in the minirig} sector.

The Zambia Institute of Chartered Accountants, while welcoming the incentives, observed that the concessions should
have been spread across the industry. The accountants Price Waterhouse Coopers, in their budget analysis, recognisec
the need to boost mining operations, but noted that a second tier of tax rates would be created within e sector.
Moreover, the Government will almost certainly be under pressure to extend similar concessions to other companies.
For example, a clause in the Development Agreement for the Luanshya Mine stipulates that the tax regime will not be
altered in a way which discriminates against the purchaser ‘when compared to other mining companies or joint ventures
conducting similar operations.?®® Please refer to subsection C.1 below for further analysis of the incentives secured
under the rubric of ‘taxation stability’ in this Agreement.

ii. The rejection of social responsibilities

In the sphere of normative standards applicable to company conduct, Principle 11l of the OECD Principles of Corporate
Governance states that:

‘The corporate governance framework should recognise the rights of stakeholders as established by
law and encourage active co-operation between corporations and stakeholders in creating wealth, jobs,
and the sustainability of financially sound enterprises.’

Principle Il refers to the assurance for the respect of the rights of stakeholders protected?byThese is
complimentarity with the Covenant, a key purpose of which is to ensure that national laws themselves are in conformity
and constitute appropriate steps for the realisation of economic, social and culturad®rigintsother words, the
adequacy or otherwise of State legislation and practice is examined in respect of the Covenant while, at the same time,
the OECD’s Principles of Corporate Governance seek to ensure that powerful companies do not use their influence to
diminish thede factoprotection of the law.

Stakeholders referred to by the OECD include investors, employees, creditors, and Sffpipliadklition, recognition

is given to stakeholders with broader interests whose relationship to a company is not necessarily formulated in legal
terms: ‘Even in areas where stakeholder interests are not legislated, many firms make additional commitments to
stakeholders, and concern over corporate reputation and corporate performance often require the recognition of broader
interests2” Companies are not only responsible for ensuring that the legally recognised interests of employees are
respected, but also that due recognition is given to wider community interests. In the Zambian context, this must
encompass, at the very minimum, ensuring that long-standing social provision is not neglected, curtailed or ended unless
and until adequate measures are in place to ensure its take-over by other parties so as not to diminish enjoyment of the
right to an adequate standard of living. It should be recalled that the ILO Social Policy (Basic Aims and Standards)
Convention recognises that ‘improvement of standards of living shall be regarded as the principal objective in the
planning of economic development’ and that ‘all practicable measures shall be taken in the planning of economic
development to harmonise such development with the healthy evolution of the communities cofféérhedl.O

Tripartite Declaration requires that where enterprises provide workers with basic amenities such as housing, medical
care, these amenities should be of a good stafdtlard.

The framework development agreement appended to the Rothschild’'s report sets the parameters for company take-over
of social responsibilities. As a result, none of the new proprietors of the mines which have been sold are committed to
providing social services beyond the short term. Of the ZCCM packages privatised prior to 2000, three are associated
with significant social assets. Two of these are operational mines, while the third is former ZCCM power Division. In
respect of the latter, the Copperbelt Energy Consortium as purchaser has made a public commitment to provide social
services at a standard not worse than that at the time of tak&%ddewever, details of the exact nature or extent of

CEC'’s continued social responsibilities have not been made available. The two main consortium members - Midlands
Power International and the National Grid Company, both incorporated in the UK - failed to respond to a request to
release further information.

Social services connected to the relatively small Chibuluma Mine, sold to the Metorex Consortium of South Africa in
July 1997, include the Kalulushi Hospital and a primary school, as well as the usual infrastructure - roads, sewers, water
systemg’* According to information released in the public domain, the company agreed to run these assets until they
were privatised. Luanshya and Baluba mine was sold to Binani of India in October 1997. The new owners made
commitments to maintain municipal services and infrastructure, but only for a maximum period of two years. In respect
of the running of schools and hospitals, no time-frame was stipulated. The company may continue to run schools,
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hospitals and clinics, but it is not bound to do so and is permitted to contract out or privatise such provision. Overall,

caveats allow the company to withdraw from provision at any time for any reason provided certain conditions are met:

please see subsection C.1 below for further details. It is assumed that similar terms relating to social provision are
common to those other development agreements which remain confidential, thereby qualifying public statements about
the secure future of service provision.

The core of ZCCM has finally been disposed off in March 2000. Extensive social services are associated with the mines
at Nkana, Nchanga, Konkola and Mufulira, yet the future of such services is under immediate threat. The
uncompromising refusal of Anglo American and First Quantum to take on social provision is confirmed in public
documents of the World Bartié

‘Within the context of the current negotiations for the sale of the remaining ZCCM assets, private
investors have been unwilling to take responsibility for assets that are not directly linked with copper
mining. Investors are looking to the GRZ to provide mechanisms that will assure the continuation of
an adequate and reliable range of vital urban services for their employees. Without a reasonable level
of confidence that these services can be fully provided, the sale of the mines could be jeopardized.’

Not only is it a requirement of each sale that the proprietor’s social responsibilities to the wider community are ended,
but the expectation is that the Government, the World Bank and, ultimately, employees themselves will henceforth meet
the costs associated with aspects of their social welfare. In order to be able to do so, employees must be paid a wage
which allows them to afford market prices for these services. Article 7 of the Covenant requires the payment of fair
wages which, as a minimum, provide workers with a decent living for themselves and their fahiflisages do not

rise to compensate miners for the loss of in-kind social benefits, then employees will suffer a significant deterioration in
their standard of living thereby infringing article 7 and article 11 of the Covenant. In this regard, it is pertinent to recall
article 11 of the ILO Social Policy Convention which requires that whetey, alia, housing, essential supplies and
services form part of remuneration ‘all practicable steps shall be taken by the competent authority to ensure that they are
adequate and their cash value properly asse€édthere is no evidence to suggest that such an assessment is being
made in respect of the remuneration paid to miners who will be affected by the withdrawal of service provision under
the terms of the sale.

Overall, it is only when the ending of company responsibility for social service provision is considered in combination
with the extraordinary level of tax concessions afforded to the mining sector that the implications for the realisation of
economic and social rights on the Copperbelt begin to crystallise. Firstly, and most obviously, the withdrawal of
company responsibility and support for social services in towns across the Copperbelt will precipitate a crisis in
provision. Notwithstanding the fact that no adequate preparations have been made for the take-over of such services, the
Government at central and local level is the obvious candidate to take over this burden. Secondly, however, it is at
precisely this juncture when greater financial resources are required that the Government’s revenue base is further
undermined by the very tax concessions demanded by private mining houses. The wider context is one of austerity
insisted upon by the World Bank and IMF with the consequent decimation of public expenditure. Thirdly, the
Government, incapacitated in the face of this situation, has sought to shift the cost of social provision to employees and
an already impoverished wider public on the Copperbelt by adopting a strategy under which services will be operated by
private providers on the basis of cost recovery. The negative repercussions on the social rights of the poor of moving to
a commercial system have not been given due consideration.

lii. Accountability, transparency and the corporate veil

Serious questions of public access to information and accountability are raised by the ‘corporate veil’ of confidentiality.
The public in general, and affected parties in particular, have been denied access to information over the privatisation of
ZCCM stemming, in the first instance, from the Rothschild report and plan. This has curtailed not only meaningful
debate about the process as envisaged, but has also prevented local councils and workers’ representatives from making
their own preparations in advance of the sale.

Subsequently, binding development and sales agreements have been negotiated between the Government/ZCCM and the
buyer. While under negotiation, such agreements are regarded as commercially sensitive. The result is that no
information, even in relatively broad terms, is available in the public domain at that time. The result is that other
affected parties are presented wittaid accompliand can do little or nothing to alter the terms of such agreements. Yet,

even when terms have been agreed, these documents are still withheld from public scrutiny.

In contrast, a requirement for transparency stems from the right to free expression and opinion based upon freedom to
seek, receive and impart information under the Covenant on Civil and Political Rigind;from securing the right to
development of the entire population and all individuals on the basis of their active, free and meaningful participation in
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development and in the fair distribution of the benefits resulting theréffoFurthermore, the principles of
transparency and accountability are fully endorsed in normative codes relating to business conduct.

The importance of information disclosure to the general public is recognised within the OECD Guidelines for
Multinational Enterprises. The purpose is to encourage greater transpafénugrprises should ‘publish in a form

suited to improve public understanding a sufficient body of factual information on the structure, activities and policies of
the enterprise as a whol€’?’Where national law requiring disclosure is minimal, supplementary information in
accordance with the Guidelines should be publiSfeth respect of employee representatives, companies should
provide information which is needed for ‘meaningful negotiations on conditions of employfh&uirther information

- if necessary, over and above that provided in the public domain - should also be made available to enable employee
representatives ‘to obtain a true and fair view of the performance’ of the subsidiary company or, where appropriate, the
enterprise as a whot&. Parallel requirements are recognised in the ILO Declaration of Prinéples.

While the recommendations concerning disclosure of information are addressed primarily to the parent company, they
are applicable, where relevant, to subsidiary entities, and indeed, to the conduct of all domestic c&fpanies.
Information is required orinter alia, structure and ownership, areas of operation and principal activities, and sources
and uses of fund®? Information on operating results and sales, new capital investment, and the average number of
employees should be broken down be geographic area before diséosure.

Likewise, Principle IV of the OECD Principles of Corporate Governance states that ‘[tlhe corporate governance
framework should ensure that timely and accurate disclosure is made on all material matters regarding the corporation,
including the financial situation, performance, ownership, and governance of the cofffpAngdrdingly, disclosure

should include, but not be limited to, material informationioter alia, company objectives, material issues regarding
employees and other stakeholders, governance structures and polidieder the rubric of company objectives,
‘companies are encouraged to disclose policies relating to business ethics, the environment and other public policy
commitments?® Only on the basis of disclosure can concerned parties ‘...better evaluate the relationship between
companies and the communities in which they operate and the steps that companies have taken to implement their
objectives.®® Moreover, under the rubric of material issues regarding employees and other stakeholders, ‘{{clompanies
are encouraged to provide information on key issues relevant to employees and other stakeholders that may materially
affect the performance of the company. Disclosure may include management/employee relations, and relations with
other stakeholders such as creditors, suppliers, and local commuffities.’

In the case of the ZCCM sale, aspects of all these matters are covered by development agreements. The information they
contain has profound importance beyond the purely commercial sphere. Clauses relating to employment and
redundancy, information on post-privatisation working conditions, clarification of the arrangements to be put in place to
mange social assets, and details of the measures required to protect the local environment, all represent a vital
knowledge base for workers and local communities. The development agreements contain further information on
training requirements and local business plans. People are entitled to know the extent to which clauses on employment
levels and social provision are binding or whether companies have negotiated exemptions from the tightening of
environmental regulation. It is therefore imperative that, minimally, pertinent parts of such agreements are made
available in the public domain. It is recognised in the OECD’s Corporate Principles that channels for disseminating
information should provide for fair, timely and cost-efficient access to relevant information by°tsers.

C. The reality of privatisation: the denial of economic and social rights

Introduction

A substantial part of this submission examines Government legislation and practice in respect of obligations arising
from the application of human rights instruments. The focus here is upon demonstrating the economic and social costs
when corporate responsibilities are rejected. An account is given of disturbances at the Luanshya Mine, events presaged
by a development agreement which, from the outset, was always going to be detrimental to the interests of employees
and the wider mining community. A second case study relates to forced evictions and involuntary displacement of
people from mine land. Both ZCCM and Cyprus Amax, the purchaser of the Kansanshi Mine, are implicated in these
actions.

At a primary level, deregulation in Zambia has been integral to many major policy documents issued by the MMD
Government and has been consolidated through fundamental changes to legislation. By and large, deregulation has been
implemented in the absence of due safeguards or balances to counteract, where appropriate, the growing reliance on
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market forces. At a secondary level, as exemplified in the privatisation of ZCCM, development agreements have not
only consolidated, but have actively extended, the scope of deregulation. As a result of the weak bargaining position of
the Zambian Government, certain companies have sought to further reduce their level of responsibility for social
provision and environmental protection by negotiating development agreements with such a degree of latitude that they
are able to deny certain rights with apparent impunity. Whether they do so or not in practice depends upon the value
placed on good industrial and community relations. However, given the economic imperative of maximising profits, it
must be a matter of serious concern that issues of central importance to the realisation of economic and social rights are
dependant upon self-regulation.

Regrettably, there is increasing evidence of how the concessions, caveats and loopholes which have been negotiated
from a position of power are indeed being fully exploited by certain companies. This cuts against both the welcome
concept of corporate responsibility and is antithetical to the notion of universal human rights which, through instruments
such as the Covenant, codify benchmarks which can be used as an overlay to determine compliance. The use of the
Covenant is, of course, especially suited to those situations in which domestic legislation, either in its concept or
practice, cannot guarantee fundamental rights in the face of the interests of powerful third parties. The crux of the matter
is this: the Government and the multilateral agencies may be culpable by action for excessive deregulation and by
omission for the disintegration of social services; safeguards to protect employee and community interests may have
been negotiated away; yet it is maintained that companies have a direct responsibility to uphold basic human rights.

1. Luanshya Mine: an example of a development agreement

As has been noted, it has been impossible, both for local people and for other interested parties, to ascertain the full
social implications of the development agreements associated with the sale of the mines. Despite, or rather because of,
their vital significance in determining the limits to the responsibilities of the private sector owners in safeguarding
employment, maintaining conditions of service, providing social services, and protecting the environment, the
development agreements are regarded as confidential and are not available in the public domain. However, disclosure of
documents in respect of the court case instigated by the Canadian company First Quantum over the sale of the
Luanshya/Baluba mine has brought the development and sales agreements between the Government of Zambia and
Binani Industries, the successful buyer, to light.

During October and November 1998, one of the most serious disturbances of recent times took place at the newly
privatised Luanshya Mine. During a strike over conditions of service, there were numerous violent clashes between
miners and the police which spilled over into the wider community. The deaths of up to three citizens as a result of
police action were reported. In the twelve months since RAMCZ had been operating the mine, its ambitious
development plans, which had not secured full finance, contrasted with a paring back of long-standing support to miners
and their families. This was in part due to the apparent financial difficulties facing RAMCZ, but was also predicated on
the nature of the agreements negotiated as part of the sale

The accompanying box provides immediate background to the dispute. When the account of this unrest is read in
conjunction with the analysis of the development agreement concluded between Binani and the Government on the sale
of the mine, it is apparent that the seeds of the industrial action and associated disturbances lay in the lack of due
safeguards. The development agreement was always detrimental to the interests of the workforce and the wider
community.

The analysis which follows is structured across six subsections. The intention is to draw out the implications of the
Luanshya/Baluba Development Agreement in relation to (a) employment levels, conditions of employment, and trade
union rights; (b) procurement and local business development; (c) social provision; (d) the resolution of disputes; (e)
environmental protection; and (f) the collection of Government revenue through taxes and duties.
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Industrial action and social unrest at the Luanshya mine during October and November 1998

Police killings in Luanshya

On Monday 2 November 1998, at least one and possibly two people were killed by police during riots in Luanshya sparked

by a long-running dispute between mineworkers and the mine owners over allowances and proposed service charges. A tai
child of about one year, is also believed to have choked to death after inhaling tear-gas from a canister which wenhaofisia
its parents. One of those killed was a street vendor, identified only as Nkole of Roan township. It is unclear from pisest

rd person,
e

a second person was shot and killed at the same time, as reporttee Bgshewspaper, or whether the second death was that of the

child, as reported iThe Times of Zambialhe shooting happened in the aftermath of a march by miners through Luanshyg

which incidents of looting were alleged to have taken place. The killing, which is seen as part of a growing patternbo@ifadiige

during

when dealing with striking miners, has been condemned by opposition parties and the Zambia Independent Monitoring Team (ZIMT).

Events leading up to the strike

A number of events led up to the unrest and deaths. Mineworkers Union of Zambia (MUZ) Roan branch chairman,
Pwele, had publicly criticised the management in a petition to the chairman of the Binani Group of Companies, dated 2388
calling for the removal of the mine’s general manager, Mr Sam Phiri. Pwele cited mismanagement, the failure to honou
collective agreement between the union and the company, and Phiri's dismissal of certain workers who had staged a g
October 1998 over housing allowance arrears. On the day Pwele issued the petition, mine managers had reneged o
agreement and had announced significant reductions in the housing allowance. In the petition, Pwele warned of the stgind
protest on 2 November 1998 if outstanding issues were not resolved. Mr Pwele stated that the mine should not have like
Binani Group who did not have the financial resources to fund the operation.

On Saturday 24 October, the Copperbelt Energy Consortium carried out their threat to cut power supplies to
because of the failure of RAMCZ to pay long-standing arrears. This precipitated a shutdown of operations and many mig
the future of the mine was in jeopardy.

The beginning of the strike and protests

The dispute over the supply of power to the mine was resolved the next day, but Mr Pwele was suspended by R
Monday 26 October while investigations were carried out into his denunciation of the company in the press and for
industrial unrest. His suspension immediately sparked a strike by the workforce, already harbouring grievances over thent
of housing allowance arrears, proposed deductions from these allowances and revised charges for water, electricity esdAl
demonstration by strikers and their families followed on Tuesday 28 October during which property was damaged, a fewevel
set on fire, and a mine welfare shop and recreation club were looted. Police used tear gas to disperse crowds in Roanain
townships and detained six suspects. The next day, miners and their families gathered at Mpatamatu police station. Ras
were fought with police who responded with the use of truncheons and tear-gas. Meanwhile, warning letters were delivere
police to the houses of striking miners ordering them to return to work.

On Friday 30 October, talks between the company and the union resulted in the reinstatement of Mr Pwele. Howe
excluded from further negotiations over the issue of the unpaid housing allowance. On return to Luanshya, MUZ Ro
executive members used a public address system to announce the outcome of the talks in the townships and appealed
return to work. Miners reacted angrily to news of Mr Pwele’s exclusion from the talks. On the Saturday morning, miner
eleven MUZ Roan officials because of their failure toduce written details of the settlement which had been reached.
intervened to prevent the beatings. Tear gas was used and the miners themselves retaliated by breaking the windscreq
vehicles and later by smashing windows in the Mpatamatu Mine police station.

On Sunday 1 November, negotiations between the company and MUZ Mpatamatu and Roan branch officials g
order was issued for Mr Pwele’s arrest for addressing an illegal meeting. At that time, Mr Pwele was believed to havehgting.i
Miners were ordered by police to disperse. At the same time, residents in Mpatamatu Township had their water supplieart
apparent deliberate act by the company. On Monday 2 November, amid rising tension, miners marched to the house of
spokesman. Looting was reported along the route of the march in Luanshya town centre. The crowd then advanced in
towards the RAMCZ general office and the house of the general manager, Mr Samuel Phiri. Police halted the march on
office, but Mr Phiri’'s house was allegedly ransacked. Furthermore, miners set fire to the house of Roan MUZ vice-chai
Musenge.

Running battles were fought with police and thirty suspects were arrested as thousands of miners and their famil

the streets until they were dispersed. In Luanshya itself, police guarding the headquarters of Mpelembe Drilling shot asttddie

vendor. A child of about one year died after inhaling tear-gas from a canister thrown into the house of her parents inghgan tg

Urgent talks between RAMCZ management, MUZ Roan branch officials and the Government on 3 November resu
miners being paid their October wages and in an amnesty being announced for all striking miners who returned to work b
Wednesday 4 November. The vast majority did so and calm was restored while talks continued, despite an unsuccessfu
police to force Mr Pwele into a car so that he could be driven away for interview. Discussions were held between MUZ, nilge
and Government representatives in effort to finally resolve the dispute.

[Sources: contemporary reports in Times of ZambiandThe Posnhewspapers].
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a. Implications of the sale for levels of employment, conditions of employment, and trade
union rights

I. Employment levels

A clause in the development agreement states that the company shall not be ‘restricted in its employment, selection,
assignment or discharge of personnel provided that terms and conditions relating to employment, discharge or
disciplinary matters comply with Zambian law, the Collective Agreement in force, and the terms in individual
contract€®? This notwithstanding, RAMCZ's has made a commitment not to make any compulsory redundancies. This
pledge appears to accord with the provision within the ILO Tripartite Declaration stating that multinational enterprises
‘should endeavour to provide stable employment for their employees and should observe freely negotiated obligations
concerning employment stability’ and ‘assume a leading role in promoting security of employment, particularly in
countries where the discontinuation of operations is likely to accentuate long-term unempl&jritowever, the

RAMCZ ‘employment protection’ clause is limited to a period of two y&aidoreover, the company’s commitment to

desist from compulsory redundancies is itself subject to alteration as the terms of the development agreement, the
Approved Programme of Mining Operations and any related programme can be added to substituted, cancelled or
varied® To do so, Roan Antelope need only notify the Government of the proposed modification which is
automatically approved within 30 dad’&While the Government has powers to object to most major modifications to

the agreement and approved programmes, reducing the number of employees is explicitly discounted as a ‘Major
Change®® In other words, there is little to prevent the company from making redundancies whenever it%vishes.

Under the OECD Guidelines for Multinational Enterprises, the main situation envisaged in which enterprises are
required to consider Government policy objectives and priorities with regard to economic and social progress is the
cutting back or closure of operatiofi$The right of the enterprise to reach decisions on this matter is upheld, although

‘a prudent company should seek clarification of government policies through advance consultations with the government
concerned®® To comply with the ILO Declaration of Principles, companies considering changes in operations
involving ‘major employment effects’ should provide reasonable notice to workers’ representatives and the appropriate
government authorities ‘so that the implications may be examined jointly in order to mitigate adverse effects to the
greatest possible extedt” There is an essentially similar provision in the OECD GuideffRasnder which it is
intended that notice should be given prior to any final decision being taken on redundancies to allow for meaningful
consultatior?®® On the issue of redundancies, no such provision is stipulated in the terms of the Luanshya development
agreement.

The repercussions of the original and controversial decision to award the sale, amid allegations of self-dealing, to a
company without an industry track record are becoming increasingly apparent: ‘The Indian-owned Binani and its local
company Ramcoz...are dangerously exposed. They are new to copper mining, apparently under-capitalised, and have
used some of their limited resources unwisely. Apart from bungling their union negotiations|[,] the copper price has
fallen dramatically. Thus it is not impossible that Ramcoz may be forced to close temporarily at least and the
consequences could be worrying - for the public’s perception of the outcome of privatisation[,] for the shaky economy
and for the prospects for peace and democratic governdh@dtier commentators have criticised the Government for
‘ignoring the long-term viability of the buyer’ in the privatisation process, citing the sale of Luanshya to Binani as an
example of this short-sightedness: ‘...the badly managed Luanshya remains a potential tinder-box; political risk
underwriters at Lloyds recently refused to provide expropriation cover because Binani's proposals included massive
redundancies’® Please refer to Section 2(1) for further analysis of the award of sale.

It is regrettable to record that 400 redundancies were announced by RAMCZ in early February 2000, to take effect in
the following month. This restructuring exercise and programme of job losses comes only three months after the
expiration of the original undertaking by the company not to cut the workforce within the first two years.

ii. Trade union rights

The OECD Guidelines require enterprises to respect the right of employees to be represented by trade unions and
engage in constructive negotiations ‘with a view to reaching agreements on employment conditions, which should
include provisions for dealing with disputes arising over the interpretation of such agreements, and for ensuring
mutually respected rights and responsibiliti@sThe thrust of the Guidelines is to engender a positive management
approach towards employee representafi/e$he ILO Declaration of Principles affirms the right of workers to
establish and join a trade union of their choodihgeeks protection against acts of anti-union discrimindtfon,
interferencé’® or the hindrance of union representatitéand recognises collective bargaining rights.
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While RAMCZ agreed in the development agreement to honour the collective agreement then in force with the union,
there is, of course, nothing in to prevent its renegotidtidn.1998, the MUZ did conclude a new collective agreement

with the company; yet, as is starkly demonstrated by the subsequent unrest, problems arise when either the company is
believed by the workforce to have reneged on agreements relating to conditions of work or else when the union is itself
split and the local MUZ executive is accused by large sections of the workforce of complicity with management. As was
noted in Section 2(ll) in considering the right to just and favourable conditions of employment, the development
agreement does not envisage any explicit monitoring role for ZPA or any other independent body to ascertain whether
the company is in compliance with any of the agreements it has reached.

The ICFTU, it its annual survey of the violations of trade union rights, attests to the fact that two union leaders at
Luanshya were fired by RAMCZ on account of their union activifiésThe ‘employment protection’ clause in the
development agreement does not, of course, prevent RAMCZ from seeking voluntary redundancies nor from making
dismissals of the kind condemned by Mr. Pwele following the action taken by miners in early &éherllLO code
concerning multinationals confirms that arbitrary dismissal procedures should be &/dischissal on the grounds of
participation in union activities constitutes a violation of articles 4 and 5 of the ILO Termination of Employment
Convention and article 6 of the Covenant it$EIThe intimidation of the local MUZ leader and other union members
prior to and during the industrial action at Luanshya is a matter of record: please refer to the accompanying text-box.

In December 1999, the MUZ distanced itself further from Mr. Pwele, disassociating itself from a letter which the
RAMCZ branch chairman had written to the labour commissihém. the letter, Mr. Pwele proposed that the union
would interview and sign agreements with political aspirants before they would be supported. The MUZ President
described the move as contrary to the MUZ constitution.

Mr Pwele was finally suspended from the MUZ. On 11 January 2000, he was expelled from the union by its national
disciplinary committeé® Mr. Pwele had refused to recognise the jurisdiction of the committee because his case had not
been first reviewed at the branch level. Mr. Pwele was charged with threatening violence and arson, gross misconduct
and misbehaviour, unauthorised issuance of Press statements, falsifying and divulging information to unauthorised
institutions, and insubordination towards the MUZ president, Mr. Andrew Mwanza. Mr. Pwele rejected the charges and
vowed to fight his expulsion.

Shortly after his expulsion from the union, Mr. Pwele was served with a retrenchment letter by Roan Antelope. He joins
those 400 other miners who are to be made redundant by the company in early March. Another union official, the MUZ
Mpatamatu branch treasurer, is also to lose his job in the restructuring. Mr. Pwele accused the union and company of
conspiracy: ‘| knew that after expelling me from the union they would retrench me. My expulsion was meant to pave the
way for my retrenchment?

lii. Conditions of employment

Recommendations within the OECD Guidelines on employment conditions and industrial relations are situated within
the context of prevailing national laws and regulati@hslowever, the supplementary nature of the recommendations
applies. It is recognised under the ILO Tripartite Declaration that ‘[w]ages, benefits and conditions of work offered by
multinational enterprises should be not less favourable to the workers than those offered by comparable employers in the
country concerned? A similar formulation is used in the OECD Guidelif&sRequirements in the ILO Tripartite
Declaration are more readily situated in the framework of international standards. Specific attention is paid to
employment conditions in developing countries where enterprises should provide ‘the best possible wages, benefits and
conditions of work, within the framework of government polici&swWhile the economic position of the enterprise is to

be taken into consideration, employment conditions should be ‘at least adequate to satisfy basic needs of the workers
and their families®® Article 7 of the Covenant constitutes a basis for this requirement in international human rights
law 3%

The development agreement confirms that RAMCZ will honour the terms and conditions in the contracts of employment

of transferring employe€d’ As with the collective agreement in force with the union, such contracts are open to
renegotiation. The company also agrees to adopt the current redundancy terms applicable to transferring employees and
agrees that no adverse change will be made to #ddewever, this does not preclude the company from making other
changes to the terms. Within the same clause the circumstance is envisaged where altered terms can be implemented
without the transferring employees consent.

Concern over employment conditions would seem to be justified by events which reached a climax in the disturbances
of November 1998. The non-payment of housing allowance arrears, proposed deductions from these allowances and
revised service charges were viewed as a failure by RAMCZ to honour the collective agreement and a direct threat to the
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satisfaction of the basic needs of miners and their families which undermined their right to a decent living. In the twelve
months prior to this sustained unrest, there had been a number of other disputes at the mine over employee entitlements.

In January 1998, more than 1000 miners at Luanshya went on strike for two days demanding payment of four months
worth of target bonuses which were owed to them. Agreement was reached with RAMCZ management to pay two

months arrears and the strike was called off. On 9 June 1998, several former ZCCM miners gathered at the general
offices in Luanshya demanding to see mine managers over the payment of their terminal benefits, at that time eight
months overdue. Police were called by the company to restore order. These claims were purportedly met by the
company in August 1998.

At the end of July 1998, 243 workers contracted by Techpro Zambia, a ZCCM subsidiary, downed tools. Their action
paralysed operations at the RAMCZ's smelter in Luanshya. The workers were demanding improved conditions of
service, to include a medical scheme for their dependants, before signing new contracts. The workers were hired by
Techpro for six months as casuals. The workers were described in the press as ‘mere casuals’ who were not entitled to
certain conditions.

In mid-July 1998 the Lands Tribunal granted an injunction to 3,000 sitting tenants, mainly non-miners, denied the
opportunity to buy ZCCM and former ZCCM houses in Luanshya. The injunction restrained both ZCCM and RAMCZ
from evicting the tenants from the houses until the case was disposed of in court.

In March 1999, there were further protests by 87 ex-miners, made redundant by Roan Antelope in October 1998, over
the failure of the company to pay terminal benéft#s demonstration by the retrenchees at the Luanshya mine on 24
March bought operations to a halt. The demonstrators were assured that the Binani Group chairman, Gokul Binani, who
was visiting the Copperbelt, would meet them on 29 March to discuss their grievances. The ex-miners, family members,
and widows of former miners, a total of 190 people, duly assembled at the company’s offices on the appointed date only
to be told that Mr. Binani had left for Lusaka without attempting to resolve the ffaftdiis discourteous treatment
appears to contravene the letter and spirit of ILO principlé**5Moreover, to comply with the ILO Tripartite
Declaration, enterprises should cooperate with the Government ‘to provide some form of income protection for workers
whose employment has been terminat&dn the case of the ex-miners, this provision is their legal entitlement.

Finally, the development agreement requires the company to comply with the existing ZCCM Training and Human
Resources Management Programme until it submits a new programme within tfé Weiarundertaking appears to be

broadly in line with the ILO principle that ‘enterprises should ensure that relevant training is provided for all levels of
their employees in the host country, as appropriate, to meet the needs of the enterprise’ and the parallel recommendation
under the OECD Guidelines for Multilateral Enterpri&é#n the case of the Luanshya Mine, the Programme is subject

to alteration by Roan Antelope if it considers itself unable to comply with the provisions it contains. Please refer to
Section 2(Il) for further discussion of the extent and limit of the company'’s training obligations.

While it has not been possible to verify the extent of RAMCZ's compliance with the required Training and Human
Resources Management Programme, the ICFTU records that the company has employed expatriates in preference to
qualified Zambian$® Such practices are contrary to ILO principle 18, whereby multinationals should give priority to

the employment and occupational development of nationals of the host country, and appears to violate the principle of
non-discriminatior*

b. Procurement and local business development

One of the much vaunted aspects of privatisation is the multiplier effects generated in the local economy of the
Copperbeltper se and in Zambia more generally, as the new proprietors invest in the business. Under the OECD
Guidelines for Multinational Enterprises, companies should ‘[flavour close co-operation with the local community and
business interests’ while the ILO Declaration of Principles entreats them ‘wherever practicable’ to consider the
conclusion of contracts with national enterprises and the use of local raw matetialtis respect, there is limited
provision within the development agreement to encourage local procurement by Roan Antelope, but the bottom-line is
that Zambian businesses must be competitive to be awarded cofifr@loesfinancial constraints facing Roan Antelope

have slowed the development of operations and limited the business opportunities for local companies.

In addition, Roan Antelope is required to comply with a Local Business Development Programme designed to
encourage the establishment of businesses within Zambia to supply the céthplamever, the actual obligations on

the company are qualified. Hence Roan Antelope will utilise local businesses for servicing its operations, but is only
required to do so ‘wherever feasible and appropriétdhe company agrees to supply sufficient experienced staff to
assist with implementation of the programme and to review its progress with a view to making modifications which
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reflect changing circumstanc&s.A committee, comprising one member each from Roan Antelope, the Ministry of
Mines and Minerals Development, the local council and chaired by a representative from the Ministry of Commerce,
Trade and Industry, is formed to monitor the supply of goods and services by reviewing quarterly reports which the
company provide¥? Ultimately, however, Roan Antelope may fundamentally amend or alter the Programme if it is
unable to comply with its provisions due to ‘circumstances or events beyond its céhfrbe’ Government either
accepts these alterations or the matter is referred to a Sole Expert for deterrffthation.

c. Uncertainties over social provision in the mining communities

The privatisation of Luanshya and Baluba will inevitably have wider social impacts on the local community. The
company has assumed ownership, operational control and responsibility for the social assets connected t§°the mine.
These comprise the medical and education services (two hospitals, nine clinics, and one trust school), recreational
facilities, sports clubs and essential municipal infrastructure, including electricity and water supply and sewerage
systems?® The company agrees to apply existing eligibility criteria for registering dependants entitled to these
services

Both medical and education services are to be provided not only to employees and their dependants, but also to persons
in the wider community eligible to use them under an existing Private Social Services Access Adgréaimemevel of

service is to be appropriate to the number of patients/children and offer at least the same standard of care or education as
before3*° Charges to miners are to be no greater than those levied by ZCCM, taking into account inflation, while others
are charged in accordance with the Private Social Services Access Agré&émiembst identical provision is made in

respect of the use of recreational facilities and access to municipal sétvices.

There are, however, a number of clauses within the development agreement which create uncertainty over the future of
social services, limit the company’s responsibilities in time and scope, and sideline employees, the wider community and
the local council in resolving disputed claims.

In respect of the running of schools and hospitals, no time-frame is stipulated. While the company may make a decision
to keep running these facilities itself, it is not bound to do so and is indeed permitted to contract out the management of
these facilitie$® RAMCZ has expressed an interest in developing the hospital at Luanshya but this development may,
ultimately, result in increased user fees, pricing treatment beyond the means of all but the highest paid. In the future,
company employees, as well as the public, may be expected to meet the cost of such fees. Their ability to do so will
depend upon whether or not they are paid a fair market wage. In this respect, it should be noted that the ILO Social
Policy (Basic Aims and Standards) Convention requires that the cash value of services as part of remuneration is
properly assessétf.

RAMCZ are only bound to maintain municipal services and infrastructure for two years at th& mdstile the
company is required to maintain these services in compliance with public health legislation and standards, it is explicitly
exempted from carrying out maintenance which incurs a ‘substantial additional expenditure’ and from implementing the
recommendations in the Environment Impact Statement (EIS) to rehabilitate water and seweragé&sybenmss an
immediate contradiction: the EIS confirms that public health standards are not being met, thereby making it impossible
to provide services which comply with these standards without spending money on refurbf#&hment.

Houses formerly serviced by ZCCM are to be adopted ‘as soon as reasonably practicable and in any event within 24
months’ by the local councit’ Immediately thereafter, the local council is required to make offers of employment to
Transferring Employees engaged in providing municipal ser¥it&an Antelope is thereby freed from meeting the
salaries of such staff, but it is difficult to see how the cash-starved local council will be able to find the resourees to tak
on and pay these employees.

In the case of water and electricity provision to owner occupied houses in the mine area, RAMCZ indicated in April
1998 that it would examine options as to how these services would be run and paid for by residents after this two year
period is over. It is clear that the company is seeking to reduce its costs for social provision, estimated as $5.5 million.
Its proposal, in the wake of an audit by the accountants KPMG, to levy increased service charges and rates from miners
contributed to the recent unrest. Furthermore, a specific clause in the development agreement stipulates that ‘Roan
Antelope shall not be required to pay the house rent allowance, or any other equivalent payment, to any of the
Transferring Employees whilst such services are so maintaffiddis does not, of course, preclude the company from

doing so, but it does set the parameters within which the current dispute over housing allowances has been conducted.
The recent audit completed in October 1998 by KPMG resulted in proposed deductions of between K83,000 and
K166,000 from the housing allowance owed to miners. It was such proposals which fuelled the November 1998 dispute.
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To comply with the ILO Tripartite Declaration, a mutually agreed system should be in place within an enterprise to
provide for regular consultation between employers and workers on matters of mutual &ndeder the OECD
Guidelines, companies ‘considering changes in their operations which would have major effects upon the livelihood of
their employees’ should provide reasonable notice to employees and the relevant government authorities ‘so as to
mitigate to the maximum extent practicable adverse efféets’.

‘Reasonable notice is linked to the recommendation that management co-operate with employee
representatives and governmental authorities in order to mitigate the adverse effects of such changes.
For such notice to be “reasonable”, it should be sufficiently timely for the purpose of mitigating action

to be prepared and put into effect. Notice of changes should be given and the actual changes
implemented in such a way that meaningful co-operation can take place. It would conform to the
general intention of this paragraph, in light of the specific circumstances of each case, if management
were able to give such notice prior to the final decision being tdKen.’

It must also be noted - and this overrides all other considerations - that a clause in the development agreement concedes
that if Roan Antelope determines that it is unable to comply with the provisions concerning social facilities and services
‘for any reason whatsoever’, then the Government of Zambia will not take action, provided that certain conditions are
met3*® The company either sets out a timetable for rectifying its non-compliance and compensates employees and the
counterparty to the Public Services Access Agreement (i.e., the local council) for loss of service or else it withdraws
from provision provided that it pays agreed compensation to the local council in question, increases general levels of
pay or other employee benefits (although further details as to the nature and level are not specified), and reaches prior
agreement with the union and couriédlThe acceptability or otherwise of a proposed change to social provision by the
company is considered in a joint committee ‘comprising equal numbers of representatives of thé*Parties.’

The impression created is that all those affected meet to discuss the proposed change; however, the strict definition of
‘Parties’ under the Development Agreement refers solely to the signatories, that is the Government of Zambia and
RAMCZ.%**¢ Hence unions or employees or a local council or others affected by decisions of the company have no
automatic right under the Development Agreement to sit on the joint committee, althouglpjitasezlithat they might

be invited to do so.

The same exclusive committee also considers complaints by employees or the counterparties to the Private Social
Service Access Agreement over the level or availability of sertitEailure to agree over the validity or otherwise of a

complaint, the level of services to be maintained, service standards, charges, the competence of third party contractors,
or any proposal made by the company to suspend or withdraw services results in the matter being referred to a Sole

Expert for determinatioff?

d. The role of the Sole Expert in resolving disputes

The Sole Expert is defined simply as ‘a person appointed to resolve any difference of view or disagreement between the
parties’ who ‘shall not be, or have been an employee of GRZ or Roan Antelope [the company] or any Shareholder or
any of their respective Affiliates or any authority or corporation of GRZ.” The power of referral to a sole expert for
determination rests solely with the Parties to the Agreement and not with affected gférBorthe detriment of wider
participation, the sole expert is appointed by agreement between the Parties to the Agreement, that is the Government
and the company, and neither employees, the unions nor the council have any say in who & choaedition to
determining matters of social provision, the sole expert may be called upon to decide disagreement concerning fair
contracts with third parties, changes to the Human Resources Management Programme, insurance cover, the suspension
of mining operations, compliance with the Environmental Plan or changes to it, and assignment (sale) of the mine and its
asset$” In addition, issues concerning the termination of the agreement or relating to the definition of a major change
to the agreement and the validity or otherwise of an objection by the Government to such a proposal, may be referred to
the Sole Expeft? In all of these matters, the determination of the Sole Expert iSfinal.

e. The diminishment of environmental protection

The Zambian Government introduced a comprehensive Environmental Act in 1990 and established the Environmental
Council of Zambia to oversee its implementation. Yet environmental protection in respect of mining in Zambia has been
rendered problematic because, firstly, mining activities are governed by a distinct, and less rigorous, statutory
instrument under the Mines and Minerals Act; and, secondly, because clauses within the development agreements delay
compliance with existing regulations.
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In this circumstance, the critical value of environmental recommendations in the OECD Guidelines for Multinational
Enterprises is somewhat diminished because the reference point used is domestic r&égétatimsame time, the fact

that ‘multinational and domestic enterprises are subject to the same expectations in respect of their conduct’ and must
‘take due account of the need to protect the environment and avoid creating environmentally related health problems’
lends weight to the argument that exempting the new owners of existing mines from the full force of domestic
environmental regulation amounts to preferential treatment which, moreover, threatens the rights & others.
Furthermore, adherence by multinational mining companies to the recommendation that they should ‘[tjake appropriate
measures in their operations to minimise the risk of accidents and damage to health and the environment, and to
co-operate in mitigating adverse effects, in particular...by introducing a system of environmental protection at the level
of the enterprise as a whole’ would help end the situation whereby the same company applies diminished standards of
protection in the developing world compared to those used in the developed’vorld.

Under the development agreement, Roan Antelope is explicitly excepted from liability for fines or penalties or third
party claims made in respect of the past activities of ZG@Ma-visthe environment” At the same time, as the new
proprietor, it is required to comply with environmental and safety laws and regulations, together with the provisions of
the Environmental Plan which forms part of the EIS commissioned by ZCCM prior to privatiatids.also obliged

to perform Environmental Clean Up Obligations which are outlined in a schedule attached to the Agféement.

However, subject only to compliance with the Environmental Plan and Clean Up Obligations, the Government confirms
that it will not take any action against the company under, or in enforcing, any applicable existing or new environmental
laws or regulations which are intended to secure early compliance with these obligations; or to require the company to
clean up pre-existing pollutants not part of the clean up obligations; or impose a fine or penalties for non-compliance
with environmental laws or new environmental laws when the existing Environmental Plan provides a remedy in
accordance with a specified timetaffeMoreover, fines or penalties in excess of those applying on the date of the
Agreement cannot be impos&HShould the company fail to comply with these minimal obligations, a notice must be
issued by the Government after which the company has a further three months to remedy ti& Bheacbmpany has

power to dispute this decision of non-compliance and have the matter referred to a nominated Sof€ lHs&peetthe
Environmental Council of Zambia, as the body entrusted with implementing the Environmental Act (1990) in Zambia, is
bypassed.

In effect, the company is accorded an extended window of time - that is, to 2011 - before it must implement an
Environmental Management Plan originally delivered in 1%9%he EIS, from which this Plan is derived, was rushed
through in less then eight months once the decision to privatise ZCCM was taken. Contrary to provisions in the
legislation, the EIS was approved without due public consultation. The views of affected persons and parties were not
elicited. The EIS was not made available for public consultation and the Environmental Council did not exercise its
powers to convene a public enquiry, despite the major environmental and social consequences of the continued
operation, expansion or decommissioning of the mine. The consultants themselves have conceded that, in respect of
socio-economic issues, ‘[tlhe time allowed for the Study precludes detailed sdfveysspite the listing of
development NGOs, community-based organisations and local residents as key informants in the study methodology,
such groups and persons are absent from the list of consultations appended to the Luans¥fya study.

Under the development agreement, there is limited provision for the Environmental Plan to be modified by the
Government, but this mechanism precludes consultation with the public or affected parties over the proposed change
and falls well short of the consultation which, in theory at least, would otherwise be triggered by a full EIS. Indeed, no
mention is made in the development agreement of the need for public information or consultation. In this respect, there
is a failure even to attain the minimal requirement within the OECD Guidelines for Multinational Enterprises which
specifies that companies should ‘take measures to support, in an appropriate manner, public information and community
awareness programmes’ on issues elating to health and the envirotiment'.

It is specified within the terms of the development agreement that the Minister of Environment may propose an
amendment to the Environmental Plan if there is a threat to public health and safety, if there is the prospect of significant
ecological damage which is irreversible or which will only be reversed after the fifteen year window is closed, or if the
environmental impact is substantially more adverse than anticiffafgtte company, while it is obliged to consider the
proposed amendment, has the power to lodge a written objection setting out its analysis of why it considers the revision
unreasonable, the direct cost incurred to implement the change and its appraisal of wider economic and offier effects.
The Government must meet half the cost to the company in preparing this olfféctioa. Minister considers the
objection and decides whether or not to withdraw the proposed revision to the Environment#l IPtais is not
withdrawn, the company either accepts the revision or else may appeal to the Sole Expert for detetfirdtonay

include the drawing up of alternative proposals, schedules or plans to mitigaf€costs.
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Overall, there is a shift in power from mandatory compliance with environmental standards on the part of the company
to the Government having to justify revisions to the existing Environmental Plan because the main premise in the
Development Agreement is that environmental regulations will not be tightened. The company too is entitled to amend
the Environmental Plan or Environmental Clean Up Obligations, provided the changes are in accordance with Zambian
environmental standard¥. Revisions to the Approved Programme of mining Operations which result in a material,
adverse impact of the mining operations on the environment are defined as a ‘major change’ which means the
Government has the power, if it wishes, to object to the proposal in qu&stiothe event of continued disagreement
between the Parties, the matter is referred to the Sole Expert for determifiatiomever, the RAMCZ also has
powers to challenge the very categorisation of its amendment to the Environmental Plan as a maj#f fttaadgeole

Expert agrees with the company’s interpretation, then minor amendments are passed automatically and the Government
cannot object?®

f. Long term tax concessions and the limitation of exchange controls

In respect of the mining sector, provision for specific financial and tax incentives is made within the Mines and Minerals
Act. Moreover, most significant concessions are guaranteed for years to come in the development agféentexts.

and other concessions to the mining industry announced in the 1998 budget and presaged in such development
agreements were worth K18 billion in lost Government revenue in the first year*8ldie total cost to the
Government in lost revenue will accumulate year upon year while the concessions remain in place. A positive overall
balance will only be achieved when the companies concerned not only begin to make a profit, but begin to make a profit
which is eligible for tax.

The development agreement for the Luanshya/Baluba mine guarantees that the Government will not increase or
adversely change the tax, royalty or duty rates paid by the mining company for fifteeff%&hesconcessional tax

regime applicable to Roan Antelope’s operations is set out in Schedule 8 to the Agreement and anticipates many of the
sector-wide concessions made in the subsequent 1998 budget and confirmed in amendments to existing legislation.

It is made clear that, in the event of any ambiguity between tax legislation and this Schedule, then the latter 4&ill apply.
This amounts to de factooverride of applicable legislatidf?. Under the rubric of ‘taxation stability,’ the Government
undertakes, for a period of fifteen years, not to change the tax regime so as to adversely effect the company’s profits or
dividends. This encompasses undertakings neither to increase corporate income tax or withholding tax or reduce
allowable deductions and rebates; nor to amend VAT or corporate tax regimes as agreed in the Schedule to the
Agreement?® nor to impose new tax laws to remove the right of non-Zambians employees to remit all income earned
out of the country®

Company income tax is thereby fixed at a maximum of 35 per cent or 30 per cent if Roan Antelope were to obtain a full
listing on the Lusaka Stock Excharf§feHowever, further concessions mean that it will be some time before the
company makes axableprofit which generates revenue for the Government. The Development Agreement entitles the
company not only to offset of losses against profits, but also allows 100 per cent of losses to be carried forward for up to
ten years® Moreover, the company is entitled to write-off 100 per cent of capital expenditure agaffsSFiaally, the

amount of tax withheld on interest payments and dividends is reduced from 15 per cent to 10 ‘fefoerit998

Budget reaffirms all three provisions for the mining sector as a whole.

Similarly, undertakings are made by the Government for the same stability period neither to increase mining royalties
above 2 per cerit? nor to raise import duties on goods and materials above specified*friithile Schedule 8 to the
Development Agreement includes a cap on the Import Declaration Fee (IDF) which can be charged to the company for
certain non-exempt goods, the IDF itself was abolished altogether in the 1998 budget, a move which cost the
Government K20 billion in revenue in the expectation of encouraging modernisation and increased investment in albeit
imported machiner§!

Overall, there is an undertaking in the Development Agreement not to impose any other royalties or duties in respect of
the company’s normal operatiofi$ Whatever agreements the Government concludes with other mining companies in
the future, Roan Antelope is given a guarantee that it will not be discriminated against, that is, be treated less favourably,
in respect of tax mattef& Overall, while the Government retains its power to alter the tax regime, to do so in a way
which adversely affects or discriminates against Roan Antelope will require reimbursement or the use of offsets to
ensure the company is fully and fairly compensét&tihis clause may have significance in the light of 2000 budget and

the tax concession won by Anglo American in its purchase of the remaining core ZCCM assets. It remains to be seen
whether other operators will demand treatment on the same terms.
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The Development Agreement for Luanshya also reiterates the absence of foreign exchange controls in Zambia and the
freedom of the company tmter alia, bring in or remit foreign currency and to retain outside of Zambia money made
from overseas salé¥.Once again, the company is exempted for fifteen years from any subsequent foreign exchange
controls in specified key areas while it will always be entitled to buy and sell currency on no less favourable terms than
other commercial operators should controls be reintrodtited.

2. Privatisation of the copper mines: threatened and realised forced evictions by
ZCCM and private companies

‘Moreover, in view of the increasing trend in some States towards the Government greatly reducing its
responsibilities in the housing sector, States Parties must ensure that legislative and other measures are
adequate to prevent and, if appropriate, punish forced evictions carried out, without appropriate
safeguards, by private persons or bodies. States Parties should therefore review relevant legislation
and policies to ensure that they are compatible with the obligations arising from the right to adequate
housing and repeal or amend any legislation or policies that are inconsistent with the requirements of
the Covenant!’

It is blinkered to view an increase in the incidence of threatened or actual evictions, intimidation and the disconnection
of essential services in Zambia solely in relation to changes in land law or housing policy which have proved detrimental
to the rights of squatters and those with degraded tenancies. Such violations must be seen in conjunction with the policy
to liberalise the economy and prepare for privatisation. A threefold categorisation is useful in understanding this
situation. Firstly - as already documented in Section 2(1ll) - local councils have resorted to intimidation, the cutting of
essential services, and evictions in an effort to recoup revenue from rates and rental arrears. Their heightened need to do
so on the Copperbelt is a direct result both of the withdrawal of ZCCM from sharing responsibility for essential services
as it is privatised and of the policy to sell council houses to tenants lacking the means to pay for their homes or meet
subsequent service costs. Secondly, in the run-up to privatisation, ZCCM has itself become implicated in actual or
threatened forced evictions. As evidenced in Section 2(1ll), sitting tenants who do not work for the company have been
coerced from their homes. While this pernicious situation is a consequence of procedures drawn up by ZCCM
management, it is ultimately a reflection of the Government’s failure to regulate the sale of Government-derived housing
stock. Thirdly, and in contradistinction, plans to forcefully evict and resettle residents of squatter settlements on mine
land has its root basis not in housing policy, but firmly in the way in which the mines are being privatised and sold.
There is increasing evidence that the tolerance or laissez-faire attitude to squatters once shown by the parastatals no
longer characterises their position. Nor does it accord with the plans of the new private sector owners. The concern in
this subsection is with parastatal and private sector evictions which are directly associated with the sale of the mines.

The right to housing, as codified in the Covenant, is used (a) as the benchmark in international law: whether or not the
Zambian Government has met its obligations depends upon the extent to which appropriate safeguards exist to protect
against forced evictions carried out by the authorities or by third parties. An account of the extent of squatter settlements
on mine land (b) is given together with details of a recent, abortive programme of eviction and resettlement implemented
by ZCCM. The fact that the existence of such settlements is increasingly viewed as a problem is a cause for deep
concern. The potential for mass eviction and conflict has not gone away. Rather, it will continue to resurface as the
mines are sold. (c) A second account is given, by way of example, of recorded evictions and planned displacements
affecting local communities at the Kansanshi Mine purchased in 1997 by Cyprus Amax of the USA. (d) Given the use of
adjustment loans and technical assistance to support the privatisation of ZCCM, the WorlduBahkoohave
considered the situation of settlers on mine land. This requirement arises from Covenant obligadiensarticle 11

on the right to housing and article 22 on the advisability of international assistance; it also concerns a serious failure by
the Bank to apply its own policy on involuntary resettlement to its ZCCM-related lending.

a. The Covenant as a benchmark

The Committee’s General Comment 4 on the right to housing, issued in 1991, is considered to constitute ‘one of the
most comprehensive legal views on evictid#sThe determination is made that ‘instances of forced eviction are prima
facie incompatible with the requirements of the Covenant and can only be justified in the most exceptional
circumstances, and in accordance with the relevant principles of internation&f [Blae’ reports which the Committee

has submitted to ECOSOC on the prevailing situatiera-vis the right to housing in specific countries constitute
emerging jurisprudence which places the act of forced eviction firmly in the category of unacceptablé?adiims.

view is consistent with a number of resolutions adopted by the Commission on Human Rights and the Sub-Commission
on Prevention of Discrimination and protection of MinoritiésAll affirm that ‘the practice of forced evictions
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constitutes a gross violation of human rights, in particular the right to ho&®ifidé resolutions of the Commission
and Sub-Commission are seen as providing a very strong legal basis for preventive measures against forced evictions at
the national and international levéts.

Following its first General Comment on the right to housing, the Committee has since issued General Comment 7 which
is dedicated to the issue of forced evictions. The term ‘forced evictions’ is defined as ‘the permanent or temporary
removal against their will of individuals, families and/or communities from the homes and/or land which they occupy,
without the provision of, and access to, appropriate forms of legal or other prot&it®iates must ‘refrain from

forced evictions and ensure that the law is enforced against its agents or third parties who carry out forced*®victions.’
However, evictions carried out by force but ‘in accordance with the law and in conformity with the provisions of the
International Covenants on Human Rights’ are not considered to be ‘forced evictions’ by this definition nor
prohibited??

It is precisely because evictions carried out with certain safeguards are not deemed incompatible with either Covenant
that the Committee has provided clarification of what constitutes legal protection against forced eviction. These are the
adoption of laws to provide security of tenéifemeasures, in conformity with the Covenant, to ensure due process and
legal remedy?® the exploration of all feasible alternatives to eviction, in consultation with those aff€caed; the

provision of adequate compensati$hThe Zambian Government, in contrast, continues to fail in its obligation to
intervene to safeguard the rights of squatters or to provide leadership on this issue. Indeed, recent legislation has only
served to heighten their insecurity.

The Zambian Government is obliged to use ‘all appropriate means,’ including the adoption of legislative measures, to
promote all the rights protected under the Coveffaithe Committee has determined that ‘legislation against forced
evictions is an essential basis upon which to build a system of effective protection’ and ‘should include measures
which...provide the greatest possible security of tenure to occupiers of houses antfdand...’

People living in squatter townships on mine land in the urbanised Copperbelt - many residents of long-standing who
have built homes in communities served by schools, clinics and churches - enjoy no security of tenure. Title to the land
itself either belongs to ZCCM or else has already passed to those private companies who have completed the purchase
of mine packages. Residents neither benefit, therefore, from the albeit degraded occupancy licences and certificates of
title issued in local authority designated Statutory Improvement Areas nor have the prospect, however distant, of gaining
title to degazetted land.

The Lands Act 1995, in its stark codification of the illegality of occupying vacant land, must heighten the insecurity of
squatters and provide any party who is so minded with a root basis for launching evictions. The Act has also removed
barriers to the ownership of land by foreign companies and has facilitated the conversion of land held under customary
tenure to statutory leasehold. While the consent of chiefs and the local authority is sought before title is converted, local
people - including any squatters - are not consulted directly and are therefore unlikely to have any control over the
decision reached. Provisions within the Mines and Minerals Act itself constitute a further erosion of squatters rights. For
a fuller analysis of Zambian land law and issues of security/insecurity of tenure, please refer to Section 2(l11).

b. The threat to squatter settlements on ZCCM land

The sale of ZCCM threatens the eviction not only of certain tenants of mine housing, but also that of tens of thousands
of squatters from company owned land as a result of privatisation. A crisis of greater magnitude has only been
forestalled because of the delay and confusion in concluding the sale of ZCCM'’s core assets. The threat of mass eviction
has in no way been averted. It is of paramount importance that the rights of those residing on mine land are
acknowledged and safeguarded now to preclude forced evictions in the future.

Originally, when privatisation of the mines was timetabled for completion in June 1997, ZCCM appointed a working
team to conduct a study of illegal settlements on mine land with a view to carrying out mass evictions and
resettlement®* The commercial pressures behind its decision are unambiguous:

‘One of the issues which has been raised by the would-be buyers of the various [ZCCM mine]

packages is the question of illegal settlements in Mine areas on land which is designated for
exploration and future development. They have requested that the issue be resolved prior to the
completion of the sale process planned for June 1997

ZCCM stated policy is that ‘no unauthorised settlements of any kind should be allowed on miri& odever, the
company acknowledges that squatters have been allowed to settle on mine land over mé&#y years.
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Preparations for the mass forced eviction and resettliement of squatters on mine land

In mid-1997, ZCCM wrote to all local councils requesting their assistance in evicting and resettling squatters. A |series of
meetings were held between the company and the councils concerned in early Jut¥e ZKOGK! officials also visited a
number of squatter townships over the same period.

Action plans for eviction and resettlement were drawn up and agreed at each fée&orgmon to all of these were the
identification of those settlements to be targeted; an approach to local MPs by the council concerned to seek theiiragsistance
sensitising local residents; the preparation of eviction notices by the relevant ZCCM Division; delegation of thg task of
demolishing buildings as they were vacated to the ZCCM Division; the drawing-up of agreements between ZCCM |and each
council to help with transport, plot allocation and, whezeassary, service provision in resettlement areas; and the recrditment

of land rangers by ZCCM to assist with the exercise and patrol mine land in order to discourage further illegal settleejent in t
run-up to privatisation.

It was recognised that the programme would stir up considerable controversy and was liable to be met with concerted resistance
in some townships. The councils maintained that settlers should be given assistance in relocating. Compensation to squatters wa
not viewed as a right or entittement but many councils advocated that it should be offered on compassionate or humanitarian
grounds®® In the case of St. Anthony township, perceived as the home to militant residents, ‘[tlo remove these settlers some

form of compensation and/or military state force is imperative to pre-empt violent action by séttistsile some of the
residents on land owned by Konkola Division farmed for a living, the ZCCM report noted that proposed resettlemegnt site at
Kawama ‘is purely a residential area’ continuing ‘settlers will not find land there and this may force some people|to resist

moving.**! Furthermore, it was deemed expedient to begin the programme without delay so that it could be completed before
anticipated local government elections in September 1997. A number of the action plans fixed dates for delivering mass eviction
notices to certain townships within the moftth.

The councils did not have the resources to implement resettlement. Hence the costs to ZCCM were estimated at a tqtal of K415
million: K227 million for compensation and K188 million to improve roads, provide water and carry out demolitions and site
clearance in designated resettlement af8agith the exception of Chingola, according to ZCCM all othtmuncils confirmed
that they had sufficient land for resettlem&htHowever, the short-termism of the entire resettlement component o the
programme is starkly demonstrated by the fact that the principal resettlement area - Kawama Compound - is itself ljable to be
turned into a tailings dam if and when the mines of Konkola Deep and Konkola North are det/&loped.

The number and size of squatter settlements on mine land within Nkana and Nchanga Divisions was viewed as particularly
problematic by ZCCM. At the time, negotiations to sell this key package at the core of ZCCM’s productive mines to the Kafue
Consortium were well-advancéf.On 12 June 1997, ZCCM and the Kitwe City Council met to discuss the proposal made by

the company to move 10,000 squatters from mine land in advance of the sale to enable the new buyer to extend mining
operations unencumberé&d.A resolution was arrived at whereby the Council would provide an alternative area in which to
settle those evicted while ZCCM would make provision to enable residents to establish permanent infrastructyre in the
resettlement area. The townships affected were St. Anthony, Kandabwe and Lute while an area in Kawama was earmarked to
receive those displacétf.In St Anthony, the company and council had previously relocated a small number of squatters while
the majority had refused to move. Other settlers had subsequently moved into tffekanea.City Council and ZCCM formed
resettlement committees comprising area MPs and councillors to sensitise those to be affected by the planned agtion and to
advise them on the need to cooperate with the council and ZCCM. This sensitisation period was to last for only gne month
before the resettlement exercise would béyin.

The ZCCM report lists 41 squatter settlements with a combined population of 44,556 across all six operational divisions
of the company®* However, these figures are disputed and are likely to be a gross underestimation of the number of
people residing on mine land. For example, the 1998 Chingola Town Council estimate for the number of squatters on
ZCCM land at Nchanga Division is 15,000 - 20,000 as opposed to the company’s 1996 estimate of 3,873. Similarly, for
Kamakonde compound within the mining area of Nkana Division, the company records its population as 4,854 whereas
Kitwe Town Council cites an estimate of 15,000. It is pertinent to reiterate that the Zambian Government has an
immediate obligation under the Covenant to monitor the prevailing housing sitttatioparticular, it ought to be in a
position to provide detailed information on realisation or denial of the right to housing in respect of vulnerable and
disadvantaged groupsiter alia, those living in ‘illegal’ settlements and those evicted or lacking legal protection against
arbitrary evictiorf®® This notwithstanding, whatever the precise number of settlers on mine land, there is no doubting its
magnitude.

Under the Covenant, the procedural protection which must be applied in relation to forced evictionsrgboalds,

include: an opportunity for genuine consultation with those affected; adequate and reasonable notice for all affected
persons prior to the scheduled date of eviction; timely information on the proposed evictions and, where applicable,
information on the alternative purpose for which the land or housing is to be used; the provision of legal remedies; and
provision, where possible, of legal aid to enable persons to seek redress from th&*cthetincompatibility of the

abortive ZCCM programme of resettlement with the Covenant is brought into sharp relief by these requirements.
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In June 1997, ZCCM met with local councils to discuss how thousands of squatters would be evicted and resettled.
Action plans were drawn up. As evidenced in the accompanying text-box, these plans were a blueprint for forced
eviction. The alternatives to eviction were not considered. Residents of the squatter townships were not genuinely
consulted before the plans for mass eviction were drawn-up. The time-frame for implementation was massively
compressed. Eviction notices were to be issued in June and August and the exercise was to be completed by Septembel
1997. People were to be given grossly inadequate notice of their pending removal from established communities. All
buildings - poorly fabricated and well-built houses alike, churches, schools, shops, clinics - were to be demolished
immediately after they were vacated. Furthermore, neither the time nor resources available for the programme were in
any way commensurate with the need to demarcate plots, install essential services, and prepare roads in resettlement
areas which were to receive a minimum of 50,000 people. Resettlers would then be expected to build their own homes
with salvaged roofing sheets and on the back of little or no compensation.

The fact that this action was even contemplated is indicative of the enormous importance attached to the sale of ZCCM.
Indeed, the decision to remove squatters from mine land at the insistence of new investors would have to be authorised
at the highest level, that is by the Presid&ntouncil officials have expressed their doubts that he would cétiduris
notwithstanding, it is inconceivable that the President would not have known about ZCCM’s planned resettlement
programme. Either this programme was an elaborate ruse on the part of the Government/ZCCM in the midst of
negotiations - to be seen to be taking action on the squatter issue - or else it was a serious proposal sanctioned at the
highest level.

Kitwe City Council and Nkana Division did actually begin implementation of the eviction and resettlement plan,
undoubtedly because of the pressure to act arising at the time from the advanced state of negotiations with the Kafue
Consortium over the sale of the Nkana/Nchanga package. It is reported in an Oxfam study of land tenure insecurity on
the Copperbelt, thd#’

‘All potential purchasers, we were told, wanted to buy the mines and the mining land ‘unencumbered’,
i.e. with all tenants removed. Negotiations on this were said to be ‘quite emotive’ in the cases of
Nkana (Kitwe) and Nchanga (Chingola).’

ZCCM and council officials visited Kandabwe township on 1 Audi@87 to deliver eviction notices giving those
occupying ZCCM land one month in which to vacate the area. That the action was directly linked to the pending sale is
reinforced by the fact that the first settlement targeted was within the Nkana Mining License Area and that the eviction
notices cited the area as ‘earmarked for mining developrfi&ftie notice further advised residents to contact the
council about resettlement to Kawama. As word of the action spread, eighty or so residents threatened the official team
and police were called to restore order. The squatters refused to vacate a site upon which they had built houses, churches
and retail outlet®® The attempt to begin eviction failed almost before it started because of the resistance from residents.

It is abundantly clear that the councils, in particular, were fully aware of the widespread civil unrest which would result
from any attempt to implement the eviction and resettlement programme. While political expediency may have dictated
cooperation between the councils and ZCCM in drawing up the resettlement programme, it is clear that council officials
believed - and still believe - that the problem presented by the squatters to ZCCM is one of the company’s own making.
At the time, the councils certainly did not wish to provoke a confrontation with the communities in gtigsticn.
apparent that Kitwe City Council regrets the deterioration in its relations with ZCCM squatters as a result of the eviction
plans?!

The fear of further unrest, coupled with a lack of political will in the run-up to planned local elections, and the eventual
collapse of the sale of Nkana and Nchanga to the Kafue Consortium which seriously disrupted and delayed the
privatisation of other ZCCM packages, all resulteddénfactosuspension of the resettlement g¥&rHowever, the

problem posed by squatter settlements on mine land persists. With completion of the sale of the core ZCCM mines of
Nkana, Nchanga, Konkola, Mufulira and Nampundwe, the plight of squatters on mine land is once more cause for
immediate concern. It must be noted that the IFC, in its summary of project information for its financing of
Anglo/Konkola Copper Mines, makes specific reference to involuntary resettlement and ‘informal activities and
settlements on the concession’ as an important issue to be re$dlvedimber of other mines have already been sold

prior to satisfactory resolution of this issue, storing up the potential for future conflict and violation of the right to
housing.
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c. The privatised Kansanshi Mine: evictions and planned displacements

The sale of Kansanshi mine to the Cyprus Amax of the USA was completed on 14 March 1997. Large-scale mining at
the site had ceased in 1986. In a complex deal, the company is to carry out exploration within two years before
exercising its option to move to a full feasibility study to secure finance prior to making a final decision on whether or
not to commence minin? Cyprus Amax agreed that an existing small-scale mining operation at the site could continue

in the near term under ZCCM/Government of Zambia surveill®hoks was noted in Section 2(Il), even though
exploration drilling and prefeasibility studies alone were to take two years, less than one year after the completion of the
deal, these operations were clo$&dit issue is both the subsequent eviction of miners and their families from mine
housing and the preparations which are underway for the displacement of villages as the prospect is developed. The
handling of these matters is related to the matrix of requirements governing such action under the Covenant to prevent
forced evictions.

i. The eviction of miners

Formal production at the small-scale operations ceased on 15 January 1998. Cyprus Amax maintains that the decision to
close was taken by ZCCM alone on commercial grounds, although under the terms of the agreement Cyprus Amax
could require such termination if the mining was deemed incompatible with its exploratioffit@®.miners and their

families and 55 youths on short-term contracts lost their‘fdbs.

After the operations were closed, Cyprus Amax announced its intention to clear the site and demolish the township -
high density housing, garden plots, a basic school, a church - still occupied by miners and their families and situated
within the Mining Licence Area. The land itself was earmarked for exploration by the company. The miners were told to
leave their home¥?® This is in stark contradiction to the assurances issued by the Zambian Privatisation Agency when
the Kansanshi Mine was sdld:

‘Employees living in ZCCM houses owned by ZCCM at Kansanshi will be entitled to live in their
homesyregardlessof whether the land is sold to Cyprus Amax.’ [Emphasis added]

Forty-two almost completed houses were subsequently demolished by Cyprus Amax in February and March 1998 on the
grounds that they were poorly built, located in a mining area and liable to collapse due to the use of explosives in
exploration for coppef’ This provoked an angry public response from miners’ representatives. In April 1998, the local
branch of the MUZ alleged that ZCCM had originally issued letters offering the houses to miners who had signed
contracts to that effect. This is confirmed by Oxfam in its report on a fact-finding visit to Solwezi in AQ@aSt>

However, the paperwork was not processed and the offers withdrawn, ostensibly because Cyprus Amax, as the incoming
buyer, had directed ZCCM to reserve all habitable houses for their use as part of the plinchasee, Cyprus Amax

issued final eviction notices to residents in the long-established township setting 6 August as the date by which all
houses were to be vacatétiThe miners and their families - a total of 930 people - began to leave in the same month.

Former miners were paid the terminal benefits due to them by ZCCM. The amount received ranged between K6 million
and K20 million?”® No counselling was available to ex-miners on how they might invest this money with the result that
many have sunk money into unsustainable businesses and have failed to buf’thbhegsayment of terminal benefits

by ZCCM should not, of course, be confused with the requirement for compensation for eviction.

ii. Wider displacement

Under ZCCM, the Kansanshi Mine Licence Area covered 4,244 hectaresigaltimining activities were confined to 51

hectares by 1997’ The Mine Surface Area covered 7,200 hectares. It is assumed that the corresponding licence granted
to Cyprus Amax as purchaser of the mine covers the same land. Much of the land adjacent to the Mining Licence Area is
under customary tenure. The company has been undertaking extensive exploration and has stated its intention to extend
the mining area. To this end, it has sought and obtained the prior approval of the chiefs and local a@thorities.

The future of three villages is in jeopardy - Kyafukume, Kametele and Mustiitalae latter, located one kilometre

from the existing mine compound, is most immediately threatened by development. After approaches from the company
seeking his consent, the chief called a meeting in February 1998 to inform Mushitala villagers that they would be
required to move by 2000 and would be resettled in the forested area of Mbonge. In addition to houses, the village has a
school, hospital and church. Cyprus Amax has agreed to provide a new school and hospital. It will also pay for transport
to the resettlement area. However, it is by no means clear that the villagers will be assisted to build new homes or
compensated for disruption and loss of livelihood. Oxfam maintains that local people were neither consulted directly nor
were they in a position, if so minded, to challenge the decision of the chief. The root basis for this failure to elicit the
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views of directly affected people lies in the Mines and Minerals act itself. Section 56(1)(c) stipulates that a license
holder requires only ‘the written consent of the chief and the local authority for the district in which the village is
situated’ before commencing operations. This effectively allows grassroots’ opinion to be by-passed.

iii. Specific observations vis-a-vis resettlement in the Solwezi area and protection from forced
evictions

Relations between the company and Solwezi Town Council appear to be good. When the area was struck by floods in
January 1998, 600 low cost houses were washed away. To assist with the housing and support for the flood victims,
Cyprus Amax gave K80 million to the Council for relief wétkThe remainder of materials from the demolished mine
township were also donated by the company. The Council is using the money to demarcate 1,000 plots in a new
site-and-service called Kasamt3aThose displaced by the flood, 650 families in total, are to be given priority in the
allocation of plots. Existing residents of Zambia and Chawma shanty compounds will be resettled next. Remaining plots
will be allocated to former minef&.

Given the elective nature of the agreement to develop the deposits at Kansanshi, it is by no means certain that Cyprus
Amax will open a new mine. Although the exploration phase is to take up to five years, the company has already
estimated reserves of 100 - 200 million tonnes and as expressed itself as ‘cautiously optimistic’ over a move to
production’®® The development of Kansanshi will require a temporary construction workforce of 2000. It has requested
land from the Council on which to build serviced accommodétioNiter the main period of construction is over, the
workforce required at the mine will drop to 400. Surplus housing will be given to the Council. This transfer, if realised,
will add to Solwezi’s serviced housing stock.

However, it is profoundly misplaced to consider human rights, including economic and social rights, in terms of a
zero-sum argument. The fact that some people have benefited from the actions of Cyprus Amax does not alter, let alone
cancel out, the apparent denial of the right to housing suffered by others.

1) Genuine consultation

‘The Committee considers that the procedural protections which should be applied in relation to
forced evictions include: (a) an opportunity for genuine consultation with those affeted...’

It is alleged that Cyprus Amax refused to consult the community over its decision to begin evictions and demolish the
township: ‘According to local people there was no willingness to negotiate with the miners - it was a question of ‘take it
or leave it'. The miners were isolated, and people did not really even know who they should be negotiatifdtéth.’

same source records that Cyprus Amax refused to discuss its decision to demolish the church at Kansanshi and
threatened to charge the Parish if it defied the order and kept the churc® dpetihermore, Oxfam has expressed its
doubts over whether there has been genuine consultation with villagers affected by the proposed mining-related
displacement.

2) Adequate compensation

‘States Parties shall also see to it that all the individuals concerned have a right to adequate
compensation for any property, both personal and real, which is affé€ted.’

The Kansanshi branch of the MUZ is adamant that the miners were discriminated against: they lost their right to buy and
were not offered surplus ZCCM houses in other mining towns. They also appear to have been inadequately compensated
for the loss of their homes, gardens and community. It is reported by Oxfam that Cyprus Amax made funds available to
ZCCM Nchanga Division which paid the ex-miners between K600,000 and K1,200,000 (approximately $360 - $720) in
compensation, although the development NGO was unable to confirm this with ZCCM. The former miners were also
given permission to salvage the fabric of the houses, but many were moving out of the area and the removal of materials
was not feasible.

The Catholic church at the Kansanshi mine belonging to St Kizito Parish in nearby Solwezi was demolished in August
1998. It had served a local population in and outside the mine of abouriuftndeed. The Franciscan Fathers of the
parish had a letter from ZCCM Nchanga Division, dating back to March 1991, granting them permission to occupy land
inside the Mine License Are&. The Parish was provided with a certificate exempting it from the need to register the
land while ZCCM offered the assurance that it had ‘no objection to their continuing to develop tf& phat.letter
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confirms that the parish was being encouraged to build a permanent structure to serve the needs of the local Christian
community. The church was duly completed during the same year at a cost of K7 - 8*fillion.

The actual destruction of the church was witnessed and recorded on videotape by Oxfam in its visit to Kansanshi. The
Parish was given permission to salvage roofing sheets from the building but, as of September 1998, both ZCCM and
Cyprus Amax had refused to provide compensdtfon.

3) Homelessness and vulnerability

‘Evictions should not result in individuals being rendered homeless or vulnerable to the violation of
other human rights. Where those affected are unable to provide for themselves, the State Party must
take all appropriate measures, to the maximum of its available resources, to ensure that adequate
alternative housing, resettlement or access to productive land, as the case may be, is &Vailable.’

The ZCCM Kansanshi impact statement of the previous year anticipated that ex-miners were likely to move into
informal settlements around Solwezi because of a desire to remain close to local afffeNii@seasures were put in

place to mitigate the impact of this relocation. Others, despite having lived in Solwezi for most all of their lives, felt they
had little option but to be repatriated to now unfamiliar rural areas in Luapula and Northern Provinces. ZCCM, with
backing from Cyprus Amax, agreed only to pay the transport costs of those miners and their families who moved out of
the district!®

It is apparent that no provision was made either locally or in distant villages to rehouse the miners and their families.
The extent to which this resulted in homelessness is unknown. Oxfam was sufficiently alarmed by the prospect of
impoverishment among those who were displaced to recommend that the Zambian authorities ‘should engage in proper
monitoring of those workers who have been repatriated to ascertain their circumsfinces.’

d. World Bank support for the privatisation of ZCCM: the failure to apply the operational
directive on involuntary resettlement

The Sub-Commission on the Prevention of Discrimination and Protection of Minorities Resolution 1991/12 recognises
that ‘forced evictions can be carried out, sanctioned, demanded, initiated or tolerated by a number of actors,
including...bilateral and international financial institutions and aid agencies.” Hence international financial institutions
can be seen as actors behind forced evicfionis is further recognized in the same resolution that ‘misguided
development policies can result in mass forced evictions’ while a subsequent resolution of the Sub-Commission invites
all international financial, trade, development and other related institutions and agencies to take fully into account
pronouncements under international law on the practice of forced evittions

The argument has already been made that the advisability of the Bank’s assistance measures, as these impinge upon the
realisation of rights under the Covenant, is a matter of concern for the Conifhifeereiterate, the Committee
recognises a first general principle of the indivisibility and interdependence of human rights under which ‘international
agencies should scrupulously avoid involvement in projects which, for example, involve...large-scale evictions or
displacement of persons without the provision of all appropriate protection and compefi¥atiod’recognises a

second general principle that ‘[m]any activities undertaken in the name of “development” have subsequently been
recognized as ill-conceived and even counter-productive in human rights ¥&fasbperationalise the principle of the
advisability of international assistance measures contained in article 22, the Committee therefore draws to the attention
of all relevant organisations that the rights recognised in the Covenant are to be taken into account during each phase of
a development projeét?

The privatisation of ZCCM is, of course, a key component of the Bank and IMF-backed structural adjustment
programme in Zambia. In General Comment 4 on the right to housing, the Committee asserts that ‘[ijnternational
financial institutions promoting measures of structural adjustment should ensure that such measures do not compromise
the enjoyment of the right to housirt§®'In General Comment 7, the Committee not only recognises that development
projects financed by international have resulted in forced evictions, but draws specific attention to the guidelines on
resettlement drawn up by the World Bank in this regard: ‘Full respect for such guidelines, insofar as they reflect the
obligations contained in the Covenant, is essential on the part of both the agencies themselves and States Parties to the
Covenant®* Any argument that invokes a lack of overall development to justify evictions and abridgement of
internationally recognised human rights is rejected by the Comrifittee.

The resolutions of the Commission and Sub-Commission, together with the cited Covenant articles and General
Comments, place the actions of the Bank as these relate to the right to housing and forced evictions firmly in the human
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rights arena and specifically within the remit of the Committee. For the Bank to be answerable to the Committee in this
regard, it must be demonstrated that the measures it has adopted in Zambia, by action or omission, are implicated in
forced evictions. It is argued, firstly, that Bank lending and technical assistance has supported the privatisation of
ZCCM; second, that privatisation of the mines, as envisaged by the Government in agreement with the Bank, threatens
mass displacement; and third that, despite its support for a program likely to give rise to involuntary displacement, the
Bank has failed in its obligation to apply its own operational directive on involuntary resettlement.

i. Bank lending and technical assistance to support the privatisation of ZCCM and foster a
pro-private sector mining regime

The fact of the Bank’s close involvement in shaping the mining sector in Zambia is a matter of record, as already
recounted in the subsection detailing the use of adjustment lending and technical assistance to foster the privatisation of
ZCCM. At this juncture, it is sufficient to recall that the bulk of IDA funds of $21 million under the 1991 Mining TAS
was spent on the failed plan to revive ZCCM'’s fortunes and on the initial development of a framework to encourage
private sector investment in mining. Bank staff were directly involved in formulating an emergency plan for ZCCM.
Almost $10 million has been spent subsequently on the services of Rothschilds and Clifford Chance in drawing up the
ZCCM privatisation plai® The adoption of the ZCCM privatisation plper sewas made a specific Bank condition

for the release second tranche of the ERIP C¥&dithe implementation of a pro-private sector mining policy was a
covenanted requirement of the same cr@dif further component of ERIPTA was to improve ZCCM'’s technical
capacity to monitor the Bank-backed Emergency Plan introduced to keep the company solvent A Bank Technical
Review Mission looked at ZCCM'’s problems in November 1995 and Novemberr®3®#56 million of the ERIPTA

Credit was on-lent direct to ZCCM for technical skills strengthening, advisory services and staff support to the Board of
Directors®'® At the same time, the Bank claims that the ERIPTA project, because of the nature of the reforms supported,
was prepared with ‘the full participation of the Government and the agencies/institutions concerned.” Yet, the list of
those consulted does not include development NGOs or community gro@estainly, there was no attempt under
ERIPTA to elicit the views of the 50,000 - 100,000 residents living without secure tenure on mine land despite the fact
that poverty alleviation is a stated program objective. Nor did the project seek to consult with those local councils
struggling to cope with additional burden of service provision and municipal administration heaped upon them as
ZCCM withdraws from carrying out its social functions. A dialogue with the councils would quickly have established
the number and scale of squatter townships on mine land and the absence of policy guidance on this issue.

ii. Privatisation of ZCCM and the threat of involuntary displacement

The fate of squatter settlements and other residents on mine land under privatisation was always at issue once the
intention to privatise ZCCM was taken. It could not have been otherwise. ZCCM is the second largest holder of title to
land in Zambia after the State. Hundreds of thousands of people, whether classified as illegal or legal, reside, live and
work on mine land. As has been documented, ZCCM’'s 1997 study of illegal settlements and its controversial
programme of involuntary resettlement is incontrovertible evidence that such occupancy of mine land was, and remains,
highly problematic in the eyes of the industry in the context of privatisation, investment and planned expansion: ‘ZCCM

is being privatised[;] therefore, on the assumption that the new investors will bring with them enough capital to develop
these mines further, the squatters that had [sic] been ‘allowed’ to settle on mine land cannot now continue to do so at the
expense of developing the min&$.As the sale of ZCCM commenced, local councils in the Copperbelt were under no
illusion that the buyers wanted to buy the mines ‘unencumbged’.

Many of the 1997 Environmental Impact Statements for each of the existing thirteen ZCCM Mining Licence Areas note
with concern that informal settlements have developed within many Mine Surface Areas and Mine Licence Areas.
Attention was drawn to the potential that existed for conflict between ZCCM, the new buyers, the councils, politicians, and
the residents over the future of the squatter settlements on mine land. These statutory studies recommended that urgent
consideration should be given to planning the future of such settlements on mine land with sufficient lead time to negotiate
solutions with the squatters, non-governmental support groups and relevant government departments, especially local
government**

Faced with this clear evidence that the existence of extensive squatter settlements on mine land was not only fully
recognised, but was viewed as problematic in the context of privatisation, it is inconceivable that the Bank was unaware
of the issue. The Bank acknowledges that development-induced involuntary displacement gives rise to severe economic,
social and environmental problems: productive assets and sources of income are lost; people are located to an alien
environment where their productive skills are of less use; community structures and social networks are weakened; and
kin groups are disperséf. The Bank recognises that subsequent involuntary resettlement causes severe long-term
hardship and impoverishment unless appropriate measures are planned and implemented. Given the prevailing situation
Zambia, it is strongly contended that it was incumbent upon the Bank to apply its operational directive on involuntary
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resettlement in its appraisal of lending instruments geared towards the privatisation of*Z@€Nailure to do so
threatens further involuntary displacement without due safeguards or an adequate plan for resettlement. In such a
circumstance, forced evictions will continue to occur and result in the violation of human rights under both Covenants.

iii. The Bank’s failure to apply Operational Directive 4.30 on involuntary resettlement

There is a recognition by the Bank that the potential for violating individual and group rights under domestic and
international law makes compulsory resettlement unlike any other project actidite World Bank'sOperational

Directive 4.30 Involuntary Resettlemeapplies to all projects that cause involuntary displacement: ‘Planning and
financing resettlement components or free-standing projects are an integral part of preparation for projects that cause
involuntary displacement:® It pertains to all relevant Bank lending operations: indeed, specific reference is made to its
applicability to IDA credits® The directive is understood to be applicable to programme assistance and investment
lending®®

The objective of the resettlement policy ‘is to ensure that the population displaced by a project receives benefits from
it.”%2* The directive codifies a number of principal policy considerations. First, involuntary displacement should be
avoided or minimised where feasilsté.Second, where displacement is unavoidable, resettlement plans should be
developed (see the accompanying text-ti&dResettlement should be conceived as a development program in which
resettlers benefit. Displaced persons should be compensated for their losses at replacement cost; assisted in the move
and for a transition period; and assisted to improve, or at least restore, their former living standards and earning
capacity. A third requirement that land, housing, infrastructure, and other compensation should be provided to the
adversely affected population arises from this: ‘The absence of legal title to land...should not be a bar to
compensation** Two final considerations are the encouragement of participation in planning and implementing
resettlement in both the displaced and host communities and the fostering of social and economic iftegration.

The Resettlement Plan

Where large-scale population displacement is unavoidable, a detailed resettlement plan, timetable, and budget &% |required.
Resettlement plans should make provisiatgr alia, for:3%"

® delegating who has responsibility for organizaing resettlefient;

® community participatioi®

® asocio-economic survey,

® the review of the legal framework governing resettlement and lanttiaw;

® the identification of the resettlement site(s) after considering altern&tives;

® the payment of compensatiéH;

® land acquisition and the transfer of title to reseti&rs;

® the allocation of resources to provide serviced housing with access to infrastructure and social &henities;
® and access to training, employment and cfédit.

Applying OD 4.30 on involuntary resettlement: project preparation,
appraisal, implementation and evaluation.

It is emphasised throughout the operational directive that the issue of involuntaagetispht Isould be dealt with from the
earliest stages of project preparatiynAt this stage, ‘the feasibility of resettlement must be established, a strategy |agreed
upon, the resettlement plan drafted, and budget estimates prefarBue submission to the Bank of a time-bound
resettlement plan and budget that conforms to Bank policy is a condition of appraisal for projects involving resgttlement.

The Bank’s appraisal mission ascertains the adequacy of the plan and whether the borrower has the resources angd capacity to
implement it The resulting Staff Appraisal Report and the Memorandum and Recommendation of the President should
summarize the plan and state that it meets Bank policy requirements. During implementation, resettlement components
should be supervised throughout by Bank Staffinally, resettlement and its impact on the standards of living of the
resettlers and the host population must be evali&ted.

The operational directive on involuntary resettlement specifies the responsibilities of Bank staff at the stages of project
identification, preparation, appraisal, implementation and evaluation. Under the rubric of identification, ‘the possibility
of involuntary resettlement should be determined as early as possible and described in all project détuftents.’
construction or establishment of mines is specifically noted as one example of a project which displaces people
involuntarily>** The parallel potential for displacement arising in the context of privatisation is obvious. As plans were
prepared for splitting up and privatising the conglomerate, the existence of squatter settlements on ZCCM land
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presented the immediate possibility of involuntary resettlement; yet this determination was not made by the Bank and
there appears to be no reference to the issue in project documents relating to the pertinéfit credits.

It is incumbent upon the Bank's Task Manager to inform borrowers of the Bank's own resettlement policy, discuss
policies, plans and institutional arrangements with the resettlement agencies appointed by the borrower, and ensure the
provision of necessary and timely technical assistance. This includes the use of project preparation facility resources, of
the type used so readily by the Bank in Zambia to support the Rothchild’'s ZCCM privatisation plan. There is no
evidence, during the project identification stage of each proposed credit, that the Task Manager or senior Bank staff
guestioned Government/ZCCM policy towards squatter settlements or the compatibility of existing and developing land
law with the existing World Bank guidelines on resettlement or with underlying principles of international law.

Once the Bank neglected to identify the need to apply the directive on involuntary resettlement to its ZCCM-related
lending and technical assistance, its further consideration through stages of the project cycle was precluded (please refer
to the text-box).

Oxfam, in its recent study of land tenure insecurity on the Copperbelt, concludes that ‘there is no indication that the Bank,
despite its long-standing technical and financial support for the privatisation of ZCCM, has implemented these [involuntary
resettlement] guidelines.” The report continues ‘...no adequate resettlement plan has been prepared by the Government,
ZCCM and the new owners and that currently there is almost no assistance provided to families who are evicted from mine
land.’ In the light of this, the recommendation is for immediate action by the Bank to redress its neglect of the squatter
issue*

‘The first priority is for the World Bank to implement its resettlement guidelines (OD 4.30) and assess
the numbers of squatters who are entitled to compensation and/or other forms of assistance as part of
its support to Zambia’s privatisation programme. World Bank resettlement specialists should carry out
a full land acquisition assessment.’

Notes

! The invitation to submit written material was reiterated by the Committee in E/C.12/1993/WP.14 and is codified as RolésB{iles of
Procedure (E/C.12/1990/4 & Rev.1). See also ECOSOC Resolution 1987/5, para. 6; and Resolution 1988/4, para.16.

2 The Committee, and its individual members, have recognised the importance of this issue in the context of its Day of ssessiah Din
Globalisation and its Impact on Economic, Social and Cultural Rights. ‘[T]he international community should begin setamlidé/ttee question
of the role of private actors in the promotion of human rights. Why did international human rights rules apply only to gtsvardnet to
corporations, whose power was increasing as that of States was declining?’ (Alston, E/C.12/1998/SR.20, para. 7).

3 The provisions of humanitarian law as expressed in the Geneva Conventions and the Additional Protocols have directyaopticahttt
parties as well as to states. The Convention on the Prevention and Punishment of the Crime of Genocide (1948) is cd#irpratide aictors
can be held to account under international law. Article 4 reads ‘Persons committing genocide or any of the other actsidmuther@envention)
shall be punished, whether they are constitutionally responsible rulers, public officiaisate individuals [Emphasis added]. The Nuremberg
trials demonstrated that individuals could be tried for crimes against humanity, a principle that has been reiterateyaarseadthtthe
establishment of the international tribunals for the former Yugoslavia (1993) and Rwanda (1994). In addition, the RoraEtSealuteernational
Criminal Court, recently adopted on 17 July 1998 at the end of the United Nations Diplomatic Conference of Plenipotetiiafesaiishment
of an International Criminal Court, will provide, pending its ratification, such a permanent court with jurisdiction ovduaisliwith respect to
genocide, and crimes against humanity, war crimes, and crimes of aggression. (See article 5, Rome Statute of the |I6r@matbQalurt,
A/CONF.183/9).

4 Statement on globalisation and economic, social and cultural Rights, para. 2. [Emphasis added]. (The statement is re /a896é22in
Chapter VI, paras. 515 ff.).

5 UDHR, preambular paragraph 7.

% The ICCPR and the ICESCR confirm that private actors have responsibilities under human rights law. Common preambulab stategaph
‘...the individual, having duties to other individuals and to the community to which he belongs, is under a responsihiligyfoo gte promotion
and observance of the rights recognized in the present Covenant...’

” Furthermore, the universal responsibility for human rights is reinforced by article 29 that states that ‘Everyone hashéutiesounity’.

8 See common article 5(1): ‘Nothing in the present Covenant may be interpreted as implying for any State, group or petsdo angaige in
any activity or to perform any act aimed at the destruction of any of the rights or freedoms recognized herein, or égatiogitttira greater extent
than is provided for in the present Covenant.’

® ‘The experience of the relevant specialised agencies ... including the United Nations working groups and special raper iéelcsofi tuman
rights should be taken into account in the implementation of the Covenant and in monitoring State Parties’ achievemamg P(ligiples,
reproduced in E/CN.4/1987/17, para. 5).

0 “The realization of economic, social and cultural rights,” Second Report, E/CN.4/Suli/2/199

1 ‘The question of the impunity of perpetrators of human rights violations,” Second Interim Report, E/CN.4/Sub.2/1996/15.

12 Cited from ‘The relationship between the enjoyment of human rights, in particular, international labour and trade uniandrigfetsyorking
methods and activities of transnational corporations,” Background document, E/CN.4/Sub.2/1995/11, para. 142. See alsmt @hthenp
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activities and working methods of transnational corporations on the full enjoyment of all human rights, in particular esociafracid cultural
rights and the right to development, bearing in mind existing international guidelines, rules and standards relatingectthetah’
E/CN.4/Sub.2/1996/12.

13 ‘Progress report of the Intergovernmental Group of Experts on the Right to Development on its first session,” E/CN.4/A627882, p

4 1bid., Annex llI, Proposals for the drafting of chapter Il of the report on measures for the implementation and prontati@edtration on the
Right to Development, subpara. 10. Likewise, in its second report, the Group of Experts insists: ‘There should be covesmcedpett for the
right to development and the functioning of the international trading system. In particular, less economically developesthoalibnot suffer
losses from trade rules.’ (‘Report of the Intergovernmental Group of Experts on the Right to Development on its secordhsgasioh, United
Nations system and other international organizations, E/CN.4/1998/29.

5 GC 12 para. 19.

16 1bid., para. 27.

7 1bid., para. 20.

18 E/C.12/1/Add.13, para. 14.

19 E/C.12/1/Add.23, para. 29. See also E/C.12/1998/SR.6, especially paras. 21 and 36 ff.

20 n its commentary to the UK submission in 1995, the Human Rights Committee was ‘concerned that the practice of the Stateaetnty to
the private commercial sector core State activities which involved the use of force and the detention of persons weakectiothefights
under the Covenant.’ (A/50/40, para. 423).

2! In its consideration of Algeria’s policy of devolving security functions to private ‘legitimate defence groups’, the HuntarCRighittee has
noted that ‘... serious gquestions arise as to the legitimacy of the transfer of such power by the State to private graliysnespecof the power
which the State itself confers upon them and the very real risk to human life and security entailed by the exercise ef.ttiBhp@ommittee
recommends that the government urgently takes measures to ensure that it maintain within its police and defence forreshittigyresp
maintaining law and order and the protection of life and security of the population.’ (A/53/40, para 356 ).

22 Commission on Human Rights Resolution 1996/14, reiterated in Resolution 1997/9. [Emphasis added].

2 Commission on Human Rights Resolution 1995/81. Likewise, the Secretary General's comprehensive report to the Sub-Contimeission on
Prevention of Discrimination and Protection of Minorities in 1995 outlined the extent to which corporate practices wengitit bdd®n rights
precepts. (‘The relationship between the enjoyment of human rights, in particular, international labour and trade unéowl righta/orking
methods and activities of transnational corporations,” E/CN.4/Sub.2/1995/11).

24 Inter-American Commission on Human Rights (1997), ‘Report on the Situation on Human Rights in Ecuador,” OEA/Ser.L/V/IIt868Chap
Conclusions, p.94.

2 The Committee itself iIGC 9has encouraged the incorporation of the Covenant into domestic law. This would provide redress to those whose
social, economic and cultural rights are violated by third parties, to include private companies. However, few States liawstaef
incorporation.

% Furthermore, transnational companies are often able to escape justice by claiming jurisdictional and other legal prhéleg®atiths
committed by TNCs in their many trans-boundary activities do not come within the competence of a single state, and,donpragietions and
inadequacies in the remedies and sanctions decided upon by states individually or as a group, should form the subjeatteftpecia
(E/CN.4/Sub.2/1996/15, para. 132).

27 The Draft Articles on State Responsibility were adopted, after a first reading, by the full Commission at its 48th se@gorSirbsequently,
after discussion based on two reports prepared by the duly appointed Special Rapporteur on State Responsibility, therDmafteg l@as revised
and adopted Part | of the Draft Articles. It is proceeding with work on the other Parts and Chapters. The Commissiordhaspgioety to the
work, and the aim is to complete a second reading of the Draft Articles by 2001. As the revised text has not yet beet feorsgidetsn by the
full Commission, it remains provisional. Citations therefore refer to the original text as adopted by the Commission aaltiutatibns record
changes made to date by the Drafting Committee in its second reading in respect of Part I, Chapters 1 & 2 (1998)CGlrapfeast3, 4 & 5
(1999). The original Draft Articles of State Responsibility (1996) are reproduced in the report of the ILC on its 48th/8844i®, Chapter I,
State Responsibility. The source for the revised text is ‘Draft articles provisionally adopted by the Drafting Committed/L/AGEN

2 Article 7(2) of the original draft corresponds to article 7 in the Drafting Committee’s revised text, while the referendéotiattgovernmental
entities,’ originally under article 7(1), is removed.

2 ‘First report on State responsibility,” Addendum, A/CN.4/490/Add.5, para. 187. Furthermore, because what is consideredemgbyenction
varies from state to state, and over time, four factors are assessed in arriving at this classification: the conteneos;thewadkey are conferred
on the entity; the purpose for which they are exercised; and the extent to which the entity is accountable to gademnpena(193).

30 Commentary to article 7, para. 19 (cited in A/CN.4/490/Add.5, para. 187).

31 Both Nchanga Consolidated Copper Mines Ltd and Roan Consolidated Mines Ltd, owned respectively by Anglo American of Saarid Afric
Roan (formerly Rhodesian) Selection Trust, were partly nationalised in 1969. In 1973 the Government terminated its spesiahsaooche
mining companies and in 1979 increased its shareholding from 51 per cent to just over 60 per cent prior to the formatidived YE1Cs later.
See Bull & Simpson (1993), ‘ZCCM - privatisation’s golden opportunity’.

32 This is confirmed in the Commentary to article 7, para. 18 (cited in CN.4/490/Add.5, para. 187): ‘the existence of a lpesestate
participation in its [the company's] capital, or, more generally, in the ownership of its assets...do not emerge as dedsioe tiré purposes of
attribution’.

33 Respectively, ICESCR articles 11 and 12.

34 AICN.4/490/Add.5, para 216.

35 The content of Article 10 in the revised draft remains close to that embodied in the original. There are a few textuahtéealigshe
conduct of an organ of State or entity empowered to exercise elements of the governmental authority shall be considgriBthenectn if it
‘exceeded its authority’ (replacing 'exceeded its competence according to internal law’) or ‘contravened instructionsg-tis exericise’
(replacing ‘contravened instructions concerning its activity’).

36 A/CN.4/490/Add.5, paras. 238 ff.

371t should be noted that discussions are currently underway to revise the OECD Guidelines and the mechanism by whiclptiesly are ap

3 LO Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 1.

3% OECD Guidelines for Multinational Enterprises, introductory paragraph 1. The positive role of multinational enterpriseyésicimply as ‘the
promotion of social and economic welfare.’

4 OECD Guidelines for Multinational Enterprises, introductory paragraph 2; ILO Tripartite Declaration of Principles conceltiagidal
Enterprises and Social Policy, para. 2.

41 A precise legal definition of a Multinational Enterprise is not given in either the ILO Declaration nor the OECD Guidetipesayibe of
private, State or mixed ownership (ILO and OECD). Characteristically such enterprises are established in different caméries Emked to that
one or more of them may be able to exercise a significant influence over the activities of@EEY. The ILO definition is similarly concerned
with geography: multinational enterprises include enterprises which ‘own or control production, distribution, servicedamildtegoutside the
country in which they are based.” See ILO Tripartite Declaration of Principles concerning Multinational Enterprises aRdl&ycigéra. 6;
OECD Guidelines for Multinational Enterprises, introductory paragraph 8.
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42 1LO Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy, gaECB; Guidelines for Multinational
Enterprises, introductory paragraph 8.

43 |LO Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy, p@&Qn;Guidelines for Multinational
Enterprises, introductory paragraph 9.

4 1LO Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 7.

4 Specific references are made to the OECD Guidelines within the Preamble, para. 4, of the OECD Principles on CorporateeGovernanc
Furthermore, in the annotations to the principle of disclosure and transparency, reference is made to the relevancyethédse Seedhe OECD
(1997b) briefing;The OECD Guidelines for Multinational Enterpris€3D(97)40, Chapter IV. Disclosure and transparency, p.19.

4 OECD Principles of Corporate Governance, Preamble, para. 1.

“71bid., Preamble, para. 5. The term ‘patient’ is not further defined; however it is assumed to refer to investment wraghaisisastd
non-exploitative.

“8 The three other parts to the DeclarationTdre National Treatment InstrumeiNT1) onthe equal treatment of foreign and domestic enterprises;
an instrument to improve cooperationlaternational Investment Incentives and Disincentiggsl an instrument seeking to minimise or avoid
Conflicting Requirementsnposed by different countries on multinational enterprises. See OECD (199#2aDECD Declaration and Decisions
on International Investment and Multinational Enterprises - Basic T®dfor reviews in 1979, 1982, 1984, and 1991 contain clarifications,
comments and explanations on the Guidelines. For an overview of the adoption, revision and implementation process hglé28€Be@ 997b)
briefing, GD(97)40.

4 See OECD (1997b) briefing, GD(97)40, Chapter IV. Commentary on the Guidelines, p. 28eaisGhapter Il, p.7.

50 |LO Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 4: ‘The principles set dL®in t
Declaration are commended to governments, employers’ and workers’ organisations of home and host countries and to tmaheuiteratises
themselves.’

51 OECD (1997b) briefing, GD(97)40, Chapter I. Introduction, p.4.

52 As of May 1997, Argentina and Chile have adhered to the Declaration and Decisions.

53 OECD Guidelines for Multinational Enterprises, introductory paragraph 3.

54 1bid., introductory paragraph 3.

% The OECD Council, meeting on 27 - 28 April 1998, called for the development of corporate governance guidelines and staAdaritse A
Task Force on Corporate Governance was tasked with developing the Principles. See OECDEP®rinciples of Corporate Governance
SG/CG(99)5, introductory paragraph, p. 2.

%6 1dem.

5" OECD Guidelines for Multinational Enterprises, introductory paragraph 6.

%8 OECD (1997b) briefing, GD(97)40, Chapter IV. Commentary on the Guidelines, p. 21.

5 OECD Guidelines for Multilateral Enterprises, introductory paragraph 7: ‘Every State has the right to prescribe the comhtiovisich
multinational enterprises operate within its national jurisdiction, subject to international law and the international egjteevhéh it subscribes.’
See also OECD (1997b) briefing, GD(97)40, Chapter IV. Commentary on the Guidelines, p. 21.

% The recommendation is likewise addressed to Governments. However, nothing in the Declaration shall ‘limit or otherwiskgatiecsaarising
out of ratification of any ILO Convention.’ In other words, primacy is given to the binding undertakings of State parties.

51 See ILO Trpartite Declaration of Principles concerning Multinational Enterprises and Social Policy, paras. 8 and 9: all concerngtbpétties
respect the Universal Declaration and the two International Covenants, as well as ILO standards. Furthermore, in pacidhaheitterprises
and other concerned parties are advised to consider ILO Conventions and Recommendations in formulating social policy and action

52 As the central concern in the context of this submission is with the normative value of the OECD Guidelines, the mechargsiorithpir
implementation in OECD Member countries is not reviewed in depth. As an overview: It is the OECD Committee on Internasbmedrinand
Multinational Enterprises (CIME) which provides clarification, consultation review and amendment of the Guidelines and tespquests from
Member countries and the social partners - the Business and Industry Advisory Committee (BIAC) and the Trade Union AdvistieeCom
(TUAC) - for consideration of various aspects of the Guidelines. At the country-level, a system of National Contact Rmets é&tablished in
government offices in the Member countries to promote the Guidelines and to assist in solving problems which may ariseisiatgseand
labour. There is a procedure to clarify application of the Guidelines in respect of individual cases and enterprisesdlaisinessorganisations,
through the BIAC or TUAC, first approach the National Contact Point for consideration. If the issue cannot be resolveti@ighkevel, it may
be referred to the CIME for clarification. The interpretation offered is not meant to represent a judgement on the behaeaterpfise, whose
identity is withheld, although full use is made of the details of the case. These procedures are set down in an OECDdznomcihDallow-up

to the Guidelines: please refer to OECD (1998} OECD Declaration and Decisions on International Investment and Multinational Enterprises:
Basic Textssee also the OECD (1997b) briefing, GD(97)40, Chapter Ill. Discussions are currently being held to revise the mechaithrthby wh
Guidelines are applied.

5 Statement on globalisation and economic, social and cultural rights.

54 |bid., para. 2.

% bid., para. 3.

% |bid., para. 7.

57 Since the failure of the OECD to adopt the MAI, subsequent WTO talks at Seattle in late 1999 also failed to result in agréement
deregulation of global investment. For a critique of the MAI and the social and environmental costs of the deregulatitmefhinsee Vallianatos
& Durbin (1998),License to Loot: the MAI and how to stop it

%8 Under article 18, the UN specialised agencies are called upon to submit reports on progress made in achieving the oltkergemdsiofis of
the Covenant falling within the scope of their activities. The Committee is entrusted with the task of considering thes(SepRules of
Procedure, E/C.12/1990/4/Rev.1, Rules 66 and 67).

% See, for example, ECOSOC Resolution 1988(LX), para. 6, reproduced in E/C.12/1989/4; reiterated in the CoRulgttesf Procedurerule
66. See also ECOSOC Resolution 1979/43, para.10; ECOSOC Resolution 1982/23, para.(d); ECOSOC Resolution 1984/9, mgmadaicaldo r
in E/C.12/1989/4; and ECOSOC Resolution 1985/17, reproduced in E/C.12/1989/4. The ILO is one of the few agencies whihnlyas regu
contributed to the work of the Committee. Nevertheless, its failure to formally report on the Declaration in any contrithgi@@mmittee should
not preclude such consideration. Furthermore, under article 17 of the Covenant, and within the Committee’s own repoitiag, @iatek are
requested to reference in their State reports relevant information furnished to the UN specialised agencies. Informaédrusdemibe ILO
Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy, which is relevant to supéiisi@Qoeenant, is
thereby brought within the remit of the Committee.

7 Limburg Principles, para. 5.

1 SeeGC 3 para. 9.

2 See, respectively, ICESCR articles 11, 12, 7, and 13.

 GC 4 para. 8(b).

" 1bid., para. 8(f).

> See ICESCR, article 7(a)(ii); ILO Social Policy Convention, article 5(1). The latter was ratified by Zambia on 23 Octaber 1979
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8 1LO Social Policy Convention, article 5(2).

7 GC 3 para. 9.

8 Kienbaum Development Services GmbH (19%3jategic Options for the Privatisation of Zambia Consolidated Copper MingS3.

 Lungu & Silengo (1997), ‘The socio-economic assessment impact of privatization on the Zambian Copperbelt: the case aindifahimla,’
para. 2.0.

80 |bid., para. 6.0.

8 The figure for ZCCM and subsidiary employment is from ZCCM (19968CM Annual Report 199§.2. The percentage of formal sector
employment is estimated on the basis of the Central Statistical Office figure of 484,967 formal sector employees in harebid aft 1995.

821 CMS(1996), table 5.5.

8 Kienbaum (1993), p.89.

84 1bid., p.90.

8 ZCCM (1998), ‘Capital Expenditure on Social Assets and Infrastructure 1983 - 1997'.

8 1dem.

8 Development Agreement between the Government of Zambia and Roan Antelope Mining Corporation of Zambia plc, 14 Octobeedi887% Sch
[hereafter ‘Development Agreement’]. All facts and figures in this paragraph are from the same source.

8 Development Agreement, Schedule 4.

8 Lungu & Silengo (1997), para. 6.1.

“1dem.

1 Cited inidem.

9 |bid., Issue 10: Water Supply.

% 1dem.

94 ZCCM (1997b)Nchanga EISVolume 4.2, Appendix H: Water Supply and Sewage, for example, p. 18, recommendation ix; p. 23 (iii); p.36 (iv);
p.40 (iii); p.41 (iii).

% |bid., Appendix H: Water Supply and Sewage, p. 7. The figures are already adjusted for leakage. As significant, unacdossgschfer
unlikely, the high supply must reflect non-ZCCM demand.

% 1dem.

97 ZCCM (1997b) Nchanga EISVolume 4.2, Appendix H: Water Supply and Sewage, p. 20.

% |bid., Appendix H: Water Supply and Sewage, p. 34.

% lbid., Appendix H: Water Supply and Sewage, p. 22.

199bid., Appendix H: Water Supply and Sewage, p. 37.

bid., Appendix H: Water Supply and Sewage, pp. 33 and 35 - 36.

192bid., Appendix H: Water Supply and Sewage, p. 17.

199bid., Appendix H: Water Supply and Sewage, p.18. Equivalent to 250 litres per person each day.

199bid., Appendix H: Water Supply and Sewage, pp. 22 - 23.

%9bid., Appendix H: Water Supply and Sewage, pp. 33 and 36.

109bid., Appendix H: Water Supply and Sewage, pp. 22 and 39. The total projected cost of the entire Kitwe water and sewsd®nehaiject,
to be supported principally by the Bank/ADB, is recorded as $33.13 million. This will only bring the system back to foraityr napeequired
capacity. Sealem pp. 4 - 5. See also Kitwe Water and Sewerage Service Department (1994), ‘Report of the Acting Director of Water and Sewerage
Services Department.’

0Kitwe Water and Sewerage Service Department (1994), paras. 2.0 and 2.1.

1%83eeintra, Section 2(111).

1%0perating costs in 1992 for Codelco, the state-owned mining company in Chile, were 64.8 cents/Ib compared to 67.9 ceGid/linatirgct
costs at ZCCMuvere39.5¢/Ib cf. 21.3c/lIb at Codelco. (Kienbaum (1993), p.53).

H19bid., p.60.

HiSee ibid., p.90; also p.91.

12Kienbaum cite the example of Codelco-Chile where increases in expenditure in 1992 of 6 per cent on the company’s sowaldotritiated
to lower absenteeism, lower accident rates and an increase in productivity of 6.2 per cent (see Kienbaum (1993), p.91).

13bid., p.90.

“4bid., p.91.

"9bid., pp. 91 - 92.

14w hile schools and hospitals lend themselves to independent operation, Kienbaum envisaged that complex legal issuestbeiratatling
needed time to be resolved. It therefore recommended that the new owners continue to run such facilities until thestiooalésbd and
contracted-out or sold to specialist private-sector providers. See Kienbaum (1993), p.91.

"bid., p.92.

18 bid., p.90.

"9bid., p.92.

2ERIP ICR para.10

121Bull (1994a), ‘ZCCM - the future lies in unbundling’.

122Dr, Mpanda. See Bull (1996), ‘ZCCM - Light at the end of the tunnel?’.

12The ZCCM management plan to resurrect the company is roundly criticised by Bull in ‘ZCCM cries for a policy to Stimesgf Zambia?
May 1994.

124See Bull (1994), ‘ZCCM - the future lies in unbundling,” an advert taken out ifiithes of Zambi#n response to a previous piece sponsored by
senior ZCCM board members: ‘ZCCM Replies,” advert taken out ifithes of Zambial4 September 1994. This advert was itself a response to
Bull's original article which appeared in the September 1994 issBeodit Magazine

129t is suggested that the Mineworkers Union of Zambia itself favoured the sale of ZCCM as a single entity to Anglo whiléosatttdngother
mining companies to investment in exploration and the development of new mines. See Muchindu (1998), ‘Issues on therPoivtitesMines’.
1267CCM was a powerful company able to resist privatisation because of its deep links with parliamentarians. It was aysovpzetidy
Anglo-American (about 26 per cent) complicating the decision to privatise....The first preparatory study for privatizatieronatendations
which Anglo-American did not acceptPIRC & ESAC PARpara. 3.9). The Bank has described the failure to privatise ZCCM expeditiously after
the completion of the initial Kienbaum study as ‘a missed opportunity’ which would have ‘helped prevent its deterioratizg dimadition and
might have given the private sector significant growth impetidehf para. 2.27, esp. pp. 29-30).

127ZCCM (1996b) ZCCM Annual Report 1996listorical Summary, p.43.

2%ERIP ICR para.11. The legal covenant under Schedule 3,7 of the ERIP requires the Government to ‘[a]dopt and furnish IDA a géaisfactory
privatize ZCCM.’

12%See ‘Cabinet Resolution: Privatisation of the ZCCM Assets,’ reproduced in ZPA (1Z¥8h)Progress Report No. 12.29; see also Chikwese
(1997), ‘Zambia Consolidated Copper Mines Limited (ZCCM) - Progress Report'.
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130ZCCM (1996b)ZCCM Annual Report 199%.14

131See ZCCM (1996bY,CCM Annual Report 199&€hairman’s Statement (appended), p.2. A memorandum of understanding was signed between
the Government and Anglo American on 11 February 1997.

132Statement from ZCl on privatisation of ZCCM. ZClI proposes the arrangements outlined be recorded in the form of a legglhgbéedient. A
copy of the statement can be found appended to the Ministry of Finance (1997) press release, ‘Sale and Purchase AgreemeitSigie
Konkola North Mining Prospect'.

133The ZClI appointed directors would also abstain from voting on any motion involving an offer or tender for any part of ZGTMAbyglA
American or subsidiary or associate companies.

134Chibe (1997), ‘Privatisation of Zambia Consolidated Copper Mines’; see also Chikwese (1997).

13ERIPTA ICRpara. 12.

13%0xford Analytica (1998), ‘Zambia: copper consequences’.

13Selling the family copper,The Economistt November 1999, p.86.

1%¥Going it alone - at last and at what co$#lining Magazinevol. 184, no. 1, January 2000.

13%Serious market manipulation by Sumitomo’s chief copper trader and others came to light in June 1996. Copper prices pluthoretedtanty
over the extent of the scandal. An international investigation was launched by the UK’s Securities and Investments Bedrdndtmnt Metals
Exchange’s effectiveness of regulation. See Anyaduke (188@)per: a new material for the millennium.1 and pp.20 ff.

40Under the OECD Guidelines for Multinational Enterprises, enterprises should ‘[r]efrain from participating in or otherwiselypstgmgthening
the restrictive effects of international or domestic cadelgstrictive agreementshich adversely affect or eliminate competition...’
(Recommendation 4(3) [emphasis added]). However, the recommendation continues ‘and which are not generally or spegifiedllyndece
applicable national or international legislation’. Furthermore, the overarching qualifier is conformity with ‘official cmmpetés and established
policies’ of the countries in which an enterprise operatissa-visthe Guidelines, the accusation of the Zambian Government that a consortium was
formed with the specific intention of driving down the price paid for the ZCCM package is weakened by the fact that nastaicenver protests
voiced prior to the collapse of negotiations. Yet this failyénititio of the Government to act undoubtedly reflects the power of the mining
companies concerned.

43ee, for example, the May 1999 address to the London Institute of Mining and Metallurgy by Anglo American Executive Dirbetot afithe
company's coal and base metals division, James Campbell (1999), ‘The Changing role of mining corporations in economimtdabligyes].
42The current cost of the project to be implemented by Anglo is $523 million; previous estimates costed the full implenfakEitiéhas
originally planned at between $700 - 800 million.

4*Going it alone - at last and at what co$#lining Magazinevol. 184, no. 1, January 2000.

H4Statement to Parliament, Dr. Syamukayumbu Syamujaye, Minister of Mines and Mineral Development, 27 January 2000.

14OECD Guidelines for Multinational Enterprises, recommendation 4(1).

146The qualifier ‘while conforming to official competition rules and established policies of the countries in which they apelie’ (OECD
Guidelines for Multinational Enterprises, recommendation 4). In Zambia, Anglo American was able to use its positionge@aitesatied bidding
process by negotiating exclusive options and to break-up recommended sale packages to its advantage. Once more, tin¢ istading po
necessarily competition rules and policy, but prior influence.

4CESCR, article 2(1).

148GC 3 para. 9.

1%Article 1 clauses (1) and (2) respectively, ILO Social Policy (Basic Aims and Standards Convention, 1962 (No. 117).

%CArticle 2, ILO Social Policy Convention.

S1Article 3(1), ILO Social Policy Convention.

%2Article 3(2)(b), ILO Social Policy Convention.

153The Asset Holding Company was incorporated under the Companies Act on 29 March 1999.

1%ZMTS PID para. 6.

%5The Operations, Maintenance and Repair Fund and the Rehabilitation Fund.

1%6GC 4 para. 12.

5For example, it is noted in the study on the socio-economic impact of privatising Mufulira and Konkola mines that ‘...ipalrooniwil has
not been involved in the discussions making it completely unprepared for the eventual tasks it may have to inherit sucupglyyatfuse
collection and road maintenance.’ (See Lungu & Silengo (1997), Issue 6: Lack of Wide Consultation Among Stakeholders).

*8ZMTS PID The projected appraisal date in the PID of 20 October 1999 was given as November 1999, together with a projected apgfroval dat
March 2000. However, a later PID of 9 February lists these dates, respectively, as 22 February and 25 May 2000.

%9For an overview of the reform of the water sector in Zambia, visit the website of the Water Sector Development Group at
<www.zament.zm/zament/water/wsdg/>.

150See ‘Water sector masterplafimes of Zambia22 November 1997; ‘Three team up in water ventdiieyes of Zambia24 December 1997;
‘Water reforms on courseTimes of ZambialO February 1998.

161The Water Supply and Sanitation Act (1997) establishes the National Water Supply and Sanitation Council and definesstafhgtioers;
and it provides for the establishment, by local authorities, of water supply and sanitation utility companies. The tati¢pglye vater and
provide sanitation services on an efficient and sustainable basis under the general regulation of the National Water Sampipdyiam€ouncil.
For more detail on reform of the water sector, see the information provided by the Water Sector Development Group, thecsecgetdrwith
co-ordinating and implementing reform, at <www.zamnet.zm/zamnet/water/wsdg>.

162Cf. GC 3 para. 9; als&C 4 para. 14.

183GC 3 para. 10.

%4dem.

%Declaration on Social Development, Commitment 9(e).

166ZCCM losses were estimated to be $25 million per month at the beginning of 1998. See Bull (1997/8), ‘ZCCM - the storglosars fis17.
By November 1998, Bull estimated losses of between $1 - $2 million each day (see ‘Economy WHetBlust16 November 1998). The Zambian
resident vice-president of Citibank has recently been cited in press reports as stating that ZCCM has been milking tloé saxpase$l million
per day over the last two years to October 1999 (see ‘Relief as Anglo buys the assets of Zambia ConsolidateBuSmgzsrDay28 October
1999).

7Article 22 covers ‘virtually all United Nations organs and agencies involved in any aspect of international developmetibndd@ta2, para.
9). Specific reference is made to the IMF and the World Bank Group (IDA, IBRD, IFC).

¥8GC 2 para. 7.

189bid., para. 8(d).

°The component of the project aimed at the development of a new mining code and fiscal regime conducive to private investrafrited by
the Bank as successful. Overall, however, the project was considered unsatisfactory because of the failure of its ngitoabjpctive the
performance of ZCCM. A third non-copper related component was to assist Maamba Collieries to reduce costs and preparsteategy.rtihis
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concluded that the company was not viable as a parastatal operation. Maamba was subsequently offered for sale undsatire prbgaeimme
and sold to Benicon of South Africa. Sdiing TAS ICROperations/Project Data Document.

MERIP ICR para. 1.

2Summarised ifERIP ICR Table 5, Key Indicators for Project Implementation and Operation, pp.17 ff. Segemisd able 6 - Status legal
covenants, especially Schedule 3,1, Schedule 3,2, and Schedule 3,6. Other requirements included the enactment of tegislatioretthe Bank
of Zambia and to regulate both the insurance industry and pension provision.

*The ERIPTA was designed to support the reform program required under the Bank’s ERIP adjustment credit.

"ERIPTA M&R para. 10.

9bid., para. 8. This was worth $1.2 million in IDA support - g para.11(iv).

"9 bid., Schedule B, para D (a) and (c).

ERIP ICR para.15.

"dem.A new fiscal regime favourable to the mining industry was implemented by amending the Income Tax Act, the Customs antt Bmdise A
the Investment Act.

"*Mines’ sale - the inside story,’” Times of Zambia, 8 April 1998.

8The Interim Short Term Corporate Plan (ISTP)R¥193/94 - FY95/96.

8Mining TAS ICROperations/Project Data Document Summary, under ‘Project sustainabilty’.

8ERIP ICR para. 30.

83Under theERIPTA credit a $2 million project preparation facility advance was made available to fund the hiring of legal/financial advisors. See
ERIPTA M&R para.11(i); see al46RIP ICR para.25.

1%ERIP ICR para. 25.

89bid., para. 29.

189 bid., para. 30.

BERIPTA M&R Schedule B - performance indicators.

8nter alia, the number of privatizations, the number of new private enterprises advertised, the amount investment commitments as part sal
agreements.

18PIRC & ESAC PARpara. 3.9.

99bid., para. 2.27, p. 29.

9Yhid., respectively paras. 17, 4.7 and 3.9; also paras. 2.27, 5.2 and 6.4.

192Cited in fn. 3PIRC & ESAC PAR.

19ERIP ICR para.11l. The legal covenant under Schedule 3,7 of the ERIP requires the Government to ‘[a]dopt and furnish IDA a gddisfactory
privatize ZCCM.’

ERIP ICR para. 12.

*ESAC Il R&R para. 39; also para. 57(e).

1¥ERIP ICR para. 12.

YPSREPC R&Rpara. 36; see also para. 5: ‘In 1998, multilateral balance of payments support was also held up due to the delaysgn privatis
ZCCM.’

1%See Government of Zambia (19992¢tter of Intent to the IMFLO March 1999, Table 2 - Zambia: Prior Actions, Structural Performance Criteria,
and Benchmarks During the First Annual Arrangement Under the Enhanced Structural Adjustment Facility, January 1, 1999r-Tded&9e
The other two required actions relate to the revocation of a number of ad hoc tax exemptions and the formulation of atatiopletaarfor civil
service retrenchments.

PSREPC R&Rpara. 2.

20PSREPC R&Rpara. 39; also para. 55(c).

2or example, German support of DM20 million is understood to be conditional on the prompt and timely privatisation of Z&Qdpa@mdrom
the UK, worth an extra £54 million, is similarly thought to be dependent upon the Zambian Government reaching agreement¢weer a
IMF/Bank adjustment program.

204MF (1999a), ‘IMF Approves ESAF Loan for Zambia'. It is noted: ‘The damaging impact on Zambia’s economy from delays faced in th
privatization of the ZCCM have [sic] amply demonstrated the need for a rapid completion of this process.’

2035ee Government of Zambia (1999a81ter of Intent to the IMFTable 2. See also Government of Zambia (1999b), ‘Memorandum of Economic
and Financial Policies,’ para. 34.

29MF Directors, while welcoming ‘recent progress made in the sale of the major assets of the ZCCM to a prominent interinaip haluse’

noted that ‘the sales agreement had not yet been finalized, and strongly urged the authorities to do everything in theixpedits the transfer

of the assets.” (IMF (1999b), ‘IMF Concludes Article IV Consultation with Zambia’).

205341 billion were transferred. S&CR(1999), Statistical Appendix, table 13. To convert into US$, the prevailing exchange rate of $1 = K1862
has been used.

206Government of Zambia (1999b), ‘Memorandum of Economic and Financial Policies,’ paras. 30 - 31. The debt is net and teealetdgted

in line with expected receipts from the privatisation of ZCCM'’s remaining assets. Of the total debt, $110 million is oe€bppérbelt Energy
Consortium. $50 million of the debt owed to CEC is to be rescheduled beyond 1999.

207Attachment 6 to the Rothchild’s Report on the Privatisation of ZCCM, reproduced as exhibit AM1 to the affidavit of Abel Ntkadtiv
chairman), 10 September 1997, First Quantum Mineral Limited vs. Zambia Privatisation Agency, Zambia Consolidated Copgeritéihentd
Binani Industries Limited, The High Court for Zambia, case 1997/HP/2065.

28ERIPTA M&R para. 11.

2097KCM SPI The projected IFC Board date to consider finance for the project is 27 January 2000.

29bid.

2Ybid.

2PSREPC R&Rpara. 24.

23 bid., paras. 24 - 25.

2bid., para. 38. $58 million is to cover redundancy payments and $7 million is earmarked for retraining, outplacement;dmaseiéng, job
search seminars, and skills bridging programs. Finalisation of a redundancy program acceptable to IDA is required. Aedundapkindent

audit certifying that ZCCM has implemented the redundancy program is a condition for the release of the second trancditoFtivehermore,

it also a requirement of the PSREPC that the ZCCM Board approves and begins satisfactory implementation of a restruéturihg pearaining
ZCCM holding company detailing its objectives, functions, organisational arrangements and staffingdevelpaa. 39).

25PSREPC R&RANNex |, Letter of Development Policy, paras. 17 ff.

21The Panafrican News Agency, 19 January 2000.

21"The Bank recognised the possibility of delay in the privatisation of ZCCM beyond 1999, but believed the risk was ‘mitifpateletayled
agreements that have been reached between the Government, ZCCM and the prospective IR§RERC R&Rpara. 61).

2¥PSREPC R&Rpara. 52.
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219SeeGC 2 respectively paras. 8 and 8(d).

29CESCR, article 7(a)(i).

22Ratified by Zambia on 20 June 1972.

224CESCR, article 2(2).

22ZMTS PID ‘Objectives,’ para. 2.

24bid., para. 1(b).

223 bid., para. 1(b).

26GC 2 para. 7.

27ZMTS PID para. 1(c).

2%Cf. GC 3 para. 8.

22%Statement on globalisation and economic, social and cultural rights, paras. 2 - 3.

ZYCESCR, article 2; see al€aC 3 para. 9.

BIZMTS PID para. 1(c).

#4bid., para. 7.

Z35tatement on globalisation, para. 3. The Committee refers to health and education services. By implication, the use ofritediadmiegulate
access to any service which underpins a basic right recognised in the Covenant must be accompanied by due safeguards.

Z4Statement on globalisation and economic, social and cultural rights, para. 5.

Z5%ECD Guidelines for Multilateral Enterprises, introductory paragraph 7.

Zdem.

2'See OECD (1997b) briefing, GD(97)40, Chapter IV. Commentary on the Guidelines, p. 21.

=& Development Agreement between the Government of Zambia and Roan Antelope Mining Corporation of Zambia plc, 14 Octobesd 997, cla
20.1.

Z9LO Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 8.

29dem.

24410 Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 5.

22dem.

24310 Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 9. Respectively, Freedmiatdihssd
Protection of the Right to Organise Convention, 1948 (No. 87); Right to Organise and Collective Bargaining Convention, 2849 (No
Discrimination (Employment and Occupation) Convention, 1958 (No. 111) - ratified by Zambia on 23/10/1979); and Employegent Poli
Convention, 1964 (No. 122) - ratified by Zambia on 23/10/79.

24O Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 9.

2%E/CN.4/Sub.2/1991/17.

246The full article reads: ‘All human beings have a responsibility for development, individually and collectively, takingdnta tee need for full
respect for their human rights and fundamental freedoms as well as their duties to the community, which alone can eresareltberfiplete
fulfilment of the human being, and they should therefore promote and protect an appropriate political, social and econéonidewelepment.’
(Declaration on the Right to Development, article 2(2)).

247LO Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 10; OECD Guidelines foiokalltina
Enterprises, 2. General Policies, para. (1).

24810 Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 10; Guidelines for Multinationa
Enterprises, 2. General Policies, para. (2). The main situation envisaged under the Guidelines in which enterprises doecatgider
Government policy objectives and priorities with regard to economic and social progress is the cutting back or closutierts. dgegaight of the
enterprise to reach decisions is upheld, although ‘a prudent company should seek clarification of government policiedvimoagtoasultations
with the government concerned.” (OECD (1997b) briefing, GD(97)40, Chapter IV. Commentary on the Guidelines, p. 23). Ndimgttistan
exemplar of closure or rationalisation, any decision with far-reaching social and economic impact - as in the case ofistmabprthe
Copperbelt - gives rise to the same requirements.

2*Mines’ sale - the inside storyTimes of Zambia8 April 1998.

%Mineral royalty tax had already been reduced by the Government from three to two per cent.

2)\Withholding tax had already been reduced by the Government from 15 per cent to 10 per cent.

%2Mines’ sale - the inside storyTimes of Zambia8 April 1998.

#%Finally, we have a dealTimes of Zambia23 January 1999.

24 DMP will enjoy a lower power tariff of 2.7 cents per kilowatt-hour, while the rate to other mines is 3.3 cents/kWh. Sgevieiave a deal”
Times of Zambia23 January 1999.

%% onkola is the wettest mine in the world. The cost of running pumps to remove underground water accounts for 30 perregiohaf opsts in
comparison to an average industry cost of 9 per cent.

2¢|n addition, we will refrain from introducing any tax reductions, new exemptions, rebates, or any other preferentiairtanttiedt999, except
for the suspension of import duties on agricultural machinery and equipment, and the specific tax concessions that wéhe o@dexhof the
privatization of the ZCCM.’ (Government of Zambia (1999b), ‘Memorandum of Economic and Financial Policies,’ para. 16). Geecatsnent
of Zambia (1999a).etter of Intent to the IMFTable 2.

ZMF (1999b), ‘IMF Concludes Article IV Consultation with Zambia’.

8Dr. Katele Kalumba, Minister of FinandBudget Addres28 January 2000, especially para. 107. See also the following commentaries: ‘Kalumba
presents a K124 bn deficit budgéitie Post31 January 2000; ‘K423 bn set aside to settle ZCCM dEibtgs of Zambia29 January 2000; ‘As
police get large chunk...Times of Zambia29 January 2000; ‘Zambia reduces tax for its mine buyBusjness Day31 January 2000.

*%See ‘K423 bn set aside to settle ZCCM debitmes of Zambia29 January 2000.

26%Income Tax Bill passes second readinres of Zambial6 February 2000.

23 usaka Central MP Dipak Patel (Independent).

%2Zica nods concessionsTimes of Zambial6 February 2000

23Development Agreement, clause 15.3.

24principle Ill. A.: * The corporate governance framework should assure that the rights of stakeholders that are proteciee! tegpmated.’

29n order to satisfy the obligation to take steps, article 2(1) refers to ‘all appropriate means, including particulanbtitrecidegislative
measures.’ The Committee recognises that appropriate legislation is highly desirable and may even be indispensabletie eealisatgn of
certain rights recognised in the Covenant. However, the use of all appropriate means encompasses, for example, theresutien of the
policy sphere. Se8C 3 paras. 3 ff.

260ECD (1999), SG/CG(99)5, Annotations to the OECD Principles of Corporate Governance, lll. The role of stakeholders ingovemia@tiee.
%70ECD (1999), SG/CG(99)5, Annotations to the OECD Principles of Corporate Govertiahce,

26810 Social Policy (Basic Aims and Standards) Convention, respectively Articles 2 and 3(1).

29O Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 34. See also the ILOi&p¢iastol
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Aims and Standards) Convention, article 11(7).

21%See ZPA (1998b)Progress Report No. 19. 39.

21ZCCM (1997c), ‘Sale of Chibuluma Mine’; also ZCCM (1997@ployee Privatisation Update. 1 ff.

22ZMTS PID

2" CESCR, article 7(a)(ii).

2"LO Social Policy Convention (No. 117), article 11(7).

2’9 CCPR, article 19.

2"®DRD, article 2(3). See also article 8(2).

2""OECD (1997b) briefing, GD(97)40, Chapter IV. Commentary on the Guidelines, p. 25: ‘The purpose of this chapter [on dis¢tosure]
encourage greater transparency of the enterprise as a whole through the publication of a body of information sufficere fulshipr
understanding. This can alleviate concerns arising from the complexity of multinational enterprises and the difficukie pecteiving their
diverse structures, operations and policies.’

27%0ECD Guidelines for Multinational Enterprises, recommendation 3. Qualifiers apply. Although the onus is upon enterpiiseseto dis
information, due regard is given to ‘their nature and relative size in the economic context of their operations and tem&jafrbusiness
confidentiality and to cost...’

27°A clause within recommendation 3 reads ‘as a supplement, in so far as necessary for this purpose, to information tadbendisctbsenational
law of the individual countries in which they operate.’

28%0ECD Guidelines for Multinational Enterprises, recommendation 7(2)(b). ‘The term “meaningful” must be applied in the ctesms&ath
case, but it has operational value to persons experienced in labour relations’ (OECD (1997b) briefing, GD(97)40, ChaptereivaGoon the
Guidelines, p. 29).

ZIQECD Guidelines for Multinational Enterprises, recommendation 7(3). ‘While the Disclosure of Information Guidelines adpregisithe of
information to the general public, employees of multinational enterprises may need and should have access to more spatiic, inéyond that
available to the general public, and in a form suitable for their interests and purposes. Enterprises should provideninfoespéots of the
performance of the enterprise which will also enable users to assess, inter alia, likely future developments. In so dbmgdtheyguided by the
information items enumerated in the Disclosure of Information chapter of the Guidelines.’ (OECD (1997b) briefing, GD(9p)40/\Cha
Commentary on the Guidelines, p.30, para. (d)(i)). Recommendation 7(3) is, however, qualified by the subclause ‘wherdshigtladocal law
and practice’. Moreover, ‘[c]lonsiderations of business confidentiality may mean that information on certain points masowioleloe @r may not
be provided without safeguards.’ (Chapter IV. Commentary on the Guidelines, p.30, para. (d)(i)). However, the onus o isGissIr

22O Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 54. See also ILO Recommendb#gn (N
concerning Communications between Management and Workers within Undertakings. The provision of information to worker&itrepsesen
performance of the entity or enterprise as a whole is qualified ‘where this accords with local law and practices’.

28The chapter on Disclosure of Information addresses the parent company directly when referring to the publication ofrifofacati@n on the
structure, activities and policies of the enterprise as a whole’. (OECD Guidelines for Multinational Enterprises, recomr3gsdataso OECD
(1997b) briefing, GD(97)40, Chapter IV. Commentary on the Guidelines, p. 22). At the same time, the Guidelines are aduvdspadent
companies and local entities within the multinational enterprise according to the actual distribution of responsibilitieseamd¢@iECD
Guidelines for Multinational Enterprises, introductory paragraph 8). Domestic enterprises too are subject to the sarmmsxpeettect of their
conduct wherever the Guidelines are relevaden] introductory paragraph 9). Whereas recommendation 3 relates to public information, a separate
general provision requires enterprises (that is, parent companies) to supply their entities with supplementary inforfai@omteneed in order
to meet requests by national authorities. (See OECD Guidelines for Multinational Enterprises, 2. General policies, para. 3).

#435ee, OECD Guidelines for Multinational Enterprises, recommendation 3, respectively paras. (a), (b) and (e). This istgpecidieel af the
enterprise as a whole. However, recalling introductory paragraphs 8 and 9, similar information, where applicable andaghitdablbe provided
at the level of subsidiary and domestic companies. Other subjects for disclosure relate to research and development(expamndiemeation
3(g)), intra-group pricing policies (recommendation 3(h)), accounting policies and segmentation of information (recomr3éiyddtion
information required under each category is elaborated in OECD (198Bnational Enterprises and Disclosure of Information: Clarification of
the OECD Guidelines

#5See, OECD Guidelines for Multinational Enterprises recommendation 3, respectively paras. (c), (d) and (f): ‘...the terphitzdegea” means
groups of countries or individual countries as each enterprise determines is appropriate in its particular circumdemdes.5).

2%Principle IV. Disclosure and Transparency, OECD Principles of Corporate Governance.

27Principle IV. A. (2), (6) and (7), OECD Principles of Corporate Governance.

2850ECD (1999), SG/CG(99)5, Annotations to the OECD Principles of Corporate Governance, IV. A.(2).

29 dem.

2%0ECD (1999), SG/CG(99)5, Annotations to the OECD Principles of Corporate Governance, IV. A.(6).

2principle IV. D, OECD Principles of Corporate Governance.

2Development Agreement, clause 6.6.

23O Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 25.

2Development Agreement, clause 6.7.

2%Development Agreement, clause 22.1.

2%Development Agreement, clause 22.2(a). Major changes relate to ‘elimination or material dilution’ in the capacity of pfaciitsggnine
production or the mine plan which reduce or delay Government tax or royalty revenue or adversely affect the environm2at3rladeier
changes are themselves automatically approved within thirty days unless the Government objects (clause 22.4(b)). Whiisadhezenint over
whether a modification constitutes a major change, this is decided by the Sole Expert (clause 22.2(b)). Similarly, whemther®objects to a
major change, RAMCZ may refer the matter to the Sole Expert for determination (clause 22.4(d)). In either case, the trexiSme &ikpert is
final (respectively, clauses 22.2(b) and 22.4(e)).

2Development Agreement, clause 22.6.

28Jnder clause 6.6 of the Development Agreement, it is specified that a minimum number of employees necessary to operascideatified
in the Training and Human Resources Management Programme. However, this will be set at a relatively low threshold andsie lifetise
Government is notified 90 days in advance of any reduction below this level.

2°See OECD Guidelines for Multinational Enterprises, 2. General Policies, para.s (1) and (2); also OECD (1997b) briefind), GDéptpt V.
Commentary on the Guidelines, p. 23.

9dem.

3041 O Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 26. See also para. 17 orcpritnaed
consultation by multinationals with the authorities and workers’ and employers’ organisations to keep manpower plangrastiealzs, in
harmony with national social development policies.

3020ECD Guidelines for Multinational enterprises, recommendation 7(6). The Guidelines do not intend rigid rules and recegnisguine of
certain business decisions ‘in terms of possible serious damage to a particular enterprise’ which make it difficult foremivagiemearly



209

notice; ‘[hJowever, these considerations would only apply in exceptional circumstances. There is no business sector actitigingssre such
circumstances can be considered usual.’ (OECD (1997b) briefing, GD(97)40, Chapter IV. Commentary on the Guidelines, (g)8l))para
33dem.

30*Economy Watch, The Post16 November 1998.

3%%Nkana held back in Anglo-ZCCM dealifrica Analysis 29 October 1999.

30OECD Guidelines for Multinational Enterprises, recommendation 7(1).

C’OECD (1997b) briefing, GD(97)40, Chapter IV. Commentary on the Guidelines, pp. 28 - 29.

308 O Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 41. See also ILO Freedom tiéssaktia
Protection of the Right to Organise Convention, 1948 (No. 87) , article 2.

39LO Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 41. See also ILO Right to rg&udlective
Bargaining Convention, 1949 (No. 98), article 1(1).

39O Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 42. See also ILO Conventigngitiole98(1).
31410 Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 46.

317bid., para. 48. See also paras. 49 - 51 on the conduct of collective bargaining and the recognition of collective agreements.
s¥Development Agreement, clause 6.11.

SMCFTU (1999b) Annual survey of violations of trade unions rights 19246.

sDevelopment Agreement, clause 6.7(b).

38O Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 27. See also ILO Recommendfiéh (No
concerning Termination of Employment at the Initiative of the Employer.

317 The corollary of the right to work in article 6 of the ICESCR is protection from unjust deprivation of employment. Forsaodisifuhis, see
intra, Section 2(ll), p. 82.

318pwele disowned,Times of Zambial8 December 1999.

S1¥MUZ expels Pwele, Times of Zambial3 January 2000.

32RAMCZ retrenches PweleTimes of ZambiaB February 2000.

32'The qualifying subclause reads ‘Enterprises should, within the framework of law, regulations and prevailing labour relatiopsosment
practices, in each of the countries in which they operate...” (OECD Guidelines for Multinational Enterprises, recommeniatésp&gt of
industrial relations, the ILO Declaration of Principles, para. 40, refers to the observance of industrial relations avouiessd than those
observed by comparable employers in the country concerned.’

32O Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 33.

S2Enterprises are required to ‘[o]bserve standards of employment and industrial relations not less favourable than thoss cosepaedble
employers in the host country’. (OECD Guidelines for Multinational Enterprises, recommendation 7(4)).

32410 Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 34.

21dem.

S29CESCR, article 7(a)(ii), in respect of the right to just and favourable conditions of work, recognises that remuneragtimvidisil workers, as
a minimum, with ‘A decent living for themselves and their families in accordance with the provisions in the present CadVvenaadguirement
goes beyond the fulfilment of basic needs and, given the status in international law of the Covenant, must be overriding.
32’Development Agreement, clause 6.10.

328bid., clause 6.12.

32%Qperations ‘halted’ at Luanshya mind@he Post24 March 1999.

33¢Ex-RAMCZ workers demonstrateThe Post30 March 1999.

Multinational enterprises should enable duly authorized representatives of the workers in their employment in each tfg¢heéncainch they
operate to conduct negotiations with representatives of management who are authorized to take decisions on the matetsstioden i
Declaration of Principles, principle 51).

33O Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 28.

33*Development Agreement, clause 6.1; also Schedule 6, ‘Training and Human Resources Management programme’.

3340 Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 30. See also OECD Guidelit@safitoridl
Enterprises, recommendation 7(5). This recognises that companies should ‘to the greatest extent practicable, utiligerefpaire dodupgrading
members of the local labour force in co-operation with representatives of their employees and, where appropriate, theveienvanrital
authorities’.

3¥CFTU (1999b) Annual survey of violations of trade union rights 199946.

33%0n the issue of discrimination, see ILO Declaration of Principles concerning Multinational Enterprises and Social Poll&, para.
%7Respectively, ILO Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 20; and OEC2Soidelin
Multinational Enterprises, 2. General Policies, para. (4).

33¥The company agrees to identify and register local businesses which are capable of supplying materials, equipment aDe\ssogoesnt
Agreement, clause 4.1). Such prequalified business must be afforded the opportunity to tender and the Roan Antelopsshalhatt dgainst
themprovidedthat they are competitive in terms of price, quality, delivery &ten{ clause 4.2).

33Development Agreement, clause 5.1(a). The Local Business Development Plan, written in general terms and just one page attdehgid as
Schedule 2 to the Agreement. In Schedule 2, the company states that it will provide a more detailed plan within theuggmsit, ialtinclear
whether this constitutes a binding commitment.

34Development Agreement, Schedule 2.

34Development Agreement, clause 5.1(c) and (b) respectively.

34%bid., clause 23.2.

343 bid., clause 5.2(a).

34bid., clauses 5.3 and 5.4 respectively.

3bid., clause 9.1.

346A full list of social assets is given in Schedule 4 to the Development Agreement.

34Development Agreement, clause 9.1.

348bid., clause 9.2(a) on health; clause 9.3(b) on education.

349bid., clause 9.2(b)(ii) and (c) on health; clause 9.3(c)(ii) and (d) on education.

%bid., clause 9.2(d) on health; clause 9.3(e) on education.

%Respectively, ibid., clauses 9.4 and 9.5(b) - (d).

*2bid., clause 9.6.

35%Article 11(7), ILO Social Policy (Basic Aims and Standards) Convention (No. 117), 1962.

%4Development Agreement, clause 9.5.

33bid., clause 9.5(a)(i).

36ZCCM (1997e)Luanshya & Baluba ElS/olume 4.2, Appendix H, Water Supply, Sewage and Stormwater Management. Séenalso
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Executive Summary, Volume 1, p.7.

%Development Agreement, clause 9.5(a)(iii).

8bid., clause 9.5(a)(iv).

3%9bid., clause 9.5(a)(ii).

3910 Declaration of Principles concerning Multinational Enterprises and Social Policy, para. 56. See also Recommendatjoro(ider@iag
Consultation and Cooperation between Employers and Workers of the Level of Undertaking; Recommendation (No. 129) concerning
Communications within the Undertaking.

3810ECD Guidelines for Multinational enterprises, recommendation 7(6). The particular example of a change with major e&fddbreftin the
recommendation relates to closure associated with collective redundancies or dismissals. However, the same responsiyifilgsuiners other
changes with major adverse effects on the livelihoods of employees occur, such as the curtailment of social provisiooré&uftiresrparagraph
must be read together with the General Policies chapter which provides that enterprises take account of the establigi@ityebgetives of
Member countries in which they operate and their economic and social priorities.” (OECD (1997b) briefing, GD(97)40, Cl@mtemBntary on
the Guidelines, p. 31, para. (9)(i)).

3820ECD (1997b) briefing, GD(97)40, Chapter IV. Commentary on the Guidelines, p. 31, para. (g)(ii). Seteaalso 302 which outlines the
exceptional circumstances under which difficulties in giving early notice are recognised.

36*Development Agreement, clause 9.7.

34bid., clause 9.7, respectively subclauses (i)(a) - (c).

3%3bid., clause 9.9.

%8bid., clause 1.1, ‘Definitions and Interpretations,’ p.6.

37bid., clause 9.9.

s8Respectively, ibid., clause 9.9 (a) - (e).

39bid., clause 19.10.

¥%bid., clause 19.11. In the event that the parties themselves fail to agree over who is to be appointed as the soleratfrtyithbe decided by
the President of the London Court of International Arbitration.

SYbid., clause 19.10, relating to, respectively, clauses 3.3(c), 6.4, 7.3, 8.8, 12.5, 12.8, and 16.5(b)(ii).

$4bid., clause 19.10, relating to, respectively, clauses 18.6(c), 22.2(b) and 22,4(d).

$Mbid., clause 19.18.

$"The relevant subclause reads ‘within the framework of laws, regulations and administrative practices in the countrieth@ywpietate’. See
OECD Guidelines for Multinational enterprises, recommendation 8.

S"0OECD Guidelines for Multinational enterprises, recommendation 8. Seielafgdntroductory para. (9). ‘This chapter does not single out
multinational enterprises for special attention. On the contrary, a key feature of the Guidelines is their non-discriminstofyjhe Guidelines do
not imply differences in the treatment or behaviour of multinational and domestic enterprises or that particular enterpdsethehe to higher
standards - both groups of enterprises are subject to the same expectations with respect to their conduct whenevertharéualeliant to
both.” (OECD (1997b) briefing, GD(97)40, Chapter IV. Commentary on the Guidelines, p. 36).

STOECD Guidelines for Multinational enterprises, recommendation 8(3)(b). The use of environmental auditing is specificatigdriertics
context.

$"Development Agreement, clause 12.13.

39bid., clause 12.1.

$bid., clause 12.2.

389bid., clause 12.3(a) - (c).

#Ybid., clause 12.3(d). Fines may only increase in line with inflation.

38bid., clause 12.4.

%3bid., clause 12.5; see also 12.4.

%4The Environmental Management Plan is presented as Volume 2 of the EIS, commissioned by ZCCM from the consultants Stefflerafbbert
Kirsten. The complete EIS was published in March 1997. The Environmental Management Plan was presented in Septemb&CI2496. See
(1997e) Luanshya & Baluba EIS/olumes 1 - 4.

35See ZCCM (1997e),uanshya & Baluba ElS/olume 4.1, Appendix C: Socio-Economic Issues, Attachment C1: Scope of work and methodology,
para. 2.2.2.

%6See ibid., Appendix C: Socio-Economic Issues, Appendix 1: Key informant interviews - Luanshya Division. A business owtewigagton
behalf of Rotary International.

70ECD Guidelines for Multinational enterprises, recommendation 8(3)(f).

3#Development Agreement, clause 12.6(a) - (b).

%9bid., clause 12.7.

399dem.

*Development Agreement, clause 12.8.

3%%dem.If and when the company accepts the revision, the Environmental Plan is modified accordingly under clause 12.9.
%Development Agreement, clause 12.8.

3%bid., clause 12.11.

*9bid., clause 22.3; also clause 22.4.

3%bid., clause 22.4(d) - (e).

*7bid., clause 22.2(b).

8bid., clause 22.2(a).

3%Budget Address 1998ara. 116.

“Development Agreement, clauses 13 - 15.

“Ybid., clause 13.1.

402Cf. ‘While Schedule 8 is not intended to override applicable legislation, in the event of any ambiguity between appl&latiEnlegid Schedule
8, GRZ and Roan Antelope agree that the provisions of Schedule 8 shall apply....” (Development Agreement, clause 13.1).

4%%Under Schedule 8, provision (4), VAT on mine products is zero rated while the company may reclaim input VAT on goods es\d/simlviwill
be credited ‘within a reasonable period of time’ on the basis of Roan Antelope’s monthly VAT returns.

“Development Agreement, clause 15.1(a), (b) and (e). The Government also undertakes not to impose VAT on metal or other exchang
arrangements (clause 15.1(c)). Furthermore, non-Zambian employees and their dependants may import or export househuddi effiecrefsee
of duty or tax (clause 15.1(d)).

“%Development Agreement, Schedule 8, provision (1)(ii).

4%8pid., Schedule 8, provision (1)(iii). In addition, all mines and facilities owned by a company are now considered aigjrfgletietpurpose of
allowable deductions so that 100 per cent of losses can be offset (Schedule 8, provision (6)). A previous restrictitindioffSagto 20 per cent
of losses for those mines with a common owner, but which were not adjacent, was thereby removed. This was confirmed utige1998
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“Development Agreement, Schedule 8, para. (1)(V).

4%%Development Agreement 15.1(a); also Schedule 8, provision (5).

“°The rate of Mineral Royalty Tax is confirmed in the Development Agreement at 2 per cent by value, minus transport ang postessin
(Schedule 8, provision (2)(i) - (ii)). Once more, this anticipates the 1998 budget announcement and represents a redegenaftage point in
over the prior rate. Furthermore, royalty payments are themselves deductible against liability for income tax for thesfifséeinility period
(Schedule 8, provision (2)(iii)). In addition, when the cash operating margin - that is, company revenue minus operatisn¢essdtsan zero, the
payment of royalty tax can be deferred at the Government’s discretion (Schedule 8, provision (2)(iv) - (v)).

“1%Development Agreement, clause 15.2; also Schedule 8, provision (3)(i). The import duty is not to be raised above fivs pEocksnd
materials required for approved and normal operations (clause 15.2(a)(i)). At the time of the Agreement - and the splies stitiaghinery or
equipment imported into Zambia for use in the mining sectors was exempt from duty. The duty used to be 20 per cents$ius e@we
introduced to encourage capital investment, but it simultaneously results in a loss of revenue for the Government. ¢ atieecagmds and
materials outside of the approved and normal operations, the limit is set at the 20 per cent threshold (clause 15.2(a)(ii)).

“UYn the event that the Import Declaration Fee is reintroduced, the Development Agreement fixes the maximum Import Deaa(i&t€)raFs per
cent by value of goods imported, save where these goods comprise capital expenditure and are already exempt under dtiEhaftigeMines
and Minerals Act (Schedule 8, provision (3)(ii)).

“2Development Agreement, clause 15.2(b). The Government is already precluded from increasing its Rural Electrificationdese¥$.@(a)(iii);
also Schedule 8, provision (3)(iii)).

“*Development Agreement, clause 15.3.

“Mbid., clause 15.4.

“Bbid., clause 11.1.

“9bid., clauses 11.2 and 11.4.

“GC 7, para. 10.

“8See ‘Forced Evictions: Analytical Report compiled by the Secretary Gert&@N.4/1994/20, para. 106; also para. 5. Since the time of writing,
the Committee has adopted General Comment 7 which considers forced evictions in respect of the right to housing. Inthdd@mrtuttee’s
action on State reports and its General Comments, other sources of jurisprudence on the matter of forced evictions anetipec@mladhittee’s
guidelines on reporting and the questions addressed to State parties appearing before it on the occurrence and extevictibfeoeadried out
(see Reporting Guidelines, Article 11 of the Covenant, The right to adequate housing, para.3(iv)).

“5GC 4 para. 18.

420 See E/CN.4/1994/20, para. 100. Especially important in this regard are the reports of the Committee in which the Domibl@aariRep
Panama were declared to be in violation of article 11 (1) of the Covenant, the latter due to the extent and manneriohshi¢ leaittarried out.
In respect of the Dominican Republic, see Report of the 5th session, E/1991/23, paras. 234 - 249; see also Reportssidne Bthd@2/23,
Draft Decision II; Report of the 7th session, E/1992/23, Draft Decision lll. In respect of Panama see Report of the 6tB/4692(28, paras. 95
ff., esp. para. 135; see also Report of the 7th session, E/1993/22, paras. 197 - 200 and Draft Decision |; Report efstierl Bh995/22, paras.
211 - 215; Report of the 11th session, E/1995/22, paras. 356 - 362. After consideration of additional information suplédadstRhe
Committee's 7th session failed to answer all the questions relating to forcible evictions, the Committee offered tectaiuad asse form of a
visit to Panama. This decision was endorsed by ECOSOC Resolution 1993/294 and Panama finally agreed to the visit in Ddcérabar 19
report on the Committee's findings, see E/C.12/1995/8.

421 See, for example, Resolution 1991/12 of the Sub-Commission and Resolution 1993/77 of the Commission; see also the Swb*€ommissi
follow-up Resolutions, for example, 1993/41, and 1998/1.17; and Sub-Commission Resolution 1991/26 on the appointmenaloRafpoetur
on the right to adequate housing whose mandate included the question of forced evictions.

422See, for example, Resolution 1998/1.17, para. 1.

42%E/CN.4/1994/20, para. 6.

42%GC 7, para. 4.

423bid., para. 9.

429bid., para. 4.

427bid., para. 10.

“bid., para. 14. See alstem para. 10.

429bid., para. 14.

“%bid., para. 14.

“n accordance with article 2 (1).

43GC 7, para. 10. The measures must also ‘conform to the Covenant’ and ‘be designed to control strictly the circumstances uesetiovisich
may be carried out.’

“%As well as ascertaining the extent of squatter settlements on mine land, the ZCCM team were tasked with soliciting theninvloeah
community leaders and settlers; with identifying resettlement sites; with acquiring land when required; with drawing apl@aitsdervices; and
with planning and implementing resettlement in line with the sale and transfer of the mines to new owners. (ZCCMRESESTHN lllegal
Settlements in Mine Areag.1).

“4bid., p.1, para. 1.0.

“3bid., p.1.

“8bid., Executive Summary.

“7According to the ZCCM report, the meetings were held between 2 - 6 June 1997. However, according to press reports tng keyhnkeiste
City Council was held on 12 June 1997. All meetings were conducted between the dedicated ZCCM working party, Divisionadnha agem
mine, Council personnel and local Councillors (when they attended). See ZCCM (E&p&it on lllegal Settlements in Mine Arepsl.

“3These are reproduced in tabular form in Appendix 1 oRiygort on lllegal Settlements.

4*Chingola Town Council emphasised that people should be sensitised to resettlement, that reasonable notice should béogiven prior
implementation of the plan and that the demolition of permanent structures warranted compensation. The Council notedh#blivedrig the
townships for a long time and deserved to be treated humanely. The ZCCM report records the view of Kitwe City Couregjahsetilers have
no legal or moral right to any form of compensation for being resettled’ but that this could be considered by ZCCM or Goeerho@anitarian
grounds.’ See ZCCM (1997fReport on lllegal Settlements in Mine Argeespectively pp. 2 and 6.

4“9bid., p.8. St. Anthony is located on Nkana Division land within the administrative jurisdiction of Kitwe City Council.

“Ybid., p.13.

4“2Nkana Division was to deliver eviction notices to illegal settlers in Kandabwe, St. Anthony, Kaamaldfiansengu by 30 June 1997. Konkola
Division was to issue evictions notices to all squatters on mine land by 30 June 1997. In the case of the largest schétter BdRih
Chililabombwe with 6,000 residents - the deadline was 31 August 1997. See ibid., pp. 9 and 14 respectively.

“3bid., p.16. The figures exclude compensation for five farms and seventeen houses built with authorisation from Ndolad@ibuQouthe
wayleave of transmission lines from ZCCM Power Division. See also ‘ZCCM needs K500m squatterBirfiuesl 0f Zambial August 1997.
44ZCCM (1997f),Report on lllegal Settlements in Mine AreBgecutive Summary. The Chingola Municipal Council proposed to ask the
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Government to degazette forest reserves in the locality to provide land for resettlement - an extremely drawn-out prooagsandifitee of
success. Sadem,p.2.

445A 1997 socio-economic impact study confirms that an increase in the tailings area would occur when the mines at KonkudaDéefthnere
fully operational. They characterised the resulting need to relocate 3000 residents of Kawama as a ‘very costly andvplattiealignture.’ If a
displacement akin to ZCCM'’s abortive 1997 programme were to occur, the population at Kawama would multiply many timed oveju e
Silengo (1997), ‘The socio-economic assessment impact of privatization on the Zambian Copperbelt: the case of Mufuliralarigh&o @0,
issue 9.

4“®The sale subsequently collapsed, to the consternation of the international community and industry insiders, sending stiockigraties
Zambian economy.

“*Move squatters now says ZCCMimes of Zambial3 June 1997.

“®These three townships are specifically mentioned in newspaper reports. See ‘Move squatters now sayEiiECHM,Zambial3 June 1997.
However, in the ZCCMReport on lllegal Settlementhe action plan agreed with Kitwe City Council refers to the issuing of the first eviction
notices in St. Anthony, Kandabwe, Kamweiud Kansengu. Séetra, fn. 438.

“*Move squatters now says ZCCMimes of Zambial3 June 1997.

4CKitwe, ZCCM plan for resettlementTimes of Zambial7 June 1997.

“sYbid., Appendix 4. The operating divisions studied were Nchanga, Mufulira, Nkana, Luanshya, Konkola and Power.

42GC 4 para. 13; alsGC 7, para. 22. See al€gC 2 para. 3 on the obligation to monitor.

453GC 4 para. 13; also Reporting Guidelines, Article 11 of the Covenant, para. 3(b) paras. (iii) and (iv).

4‘SeeGC 7, para. 16, respectively subclauses (a) - (c), (g) and (h). Other procedural safeguards are: ‘(d) especially whereegnalepsef p
involved, government officials or their representatives to be present during an eviction; (e) all persons carrying otiothi da properly
identified; (f) evictions not to take place in particularly bad weather or at night unless the affected persons conseset otherwi

“*Hansungule et al. (1998Report on Land Tenure Insecurity on the Zambian Copperhed2 and p.53.

“9bid., p.53.

“7bid., p.41, citing the evidence of a meeting with ZCCM officials, Kitwe, 18 August 1998.

“8part of the eviction notice is quoted in ‘Squatters chase eviction sqimmes of Zambia2 August 1997.

“S9bid.

4%The Town Clerk of Chingola is cited as stating that the Council has ‘no intention of taking on the squatters.’ Kitwe Cityrdamated that,
although there was no controversy between themselves and ZCCM, they had warned the company of the dangers of evictiong@eesHahs
(1998),Report on Land Tenure Insecurity on the Zambian Copperigsipectively p. 49 and p. 53.

46¥|n the past the Council had reasonable relations with ZCCM squatters, but once the issue of evictions emerged they henes enlotud
hostility and St. Anthony’s people are said to encourage others to resist eviction.” Hansungule et aRép®98pn Land Tenure Insecurity on the
Zambian Copperbelp.53.

“2There have been other relatively low-key attempts to tackle localised problems. Settlers farming restricted mine lanektéiema sn the
Kalalushi road near Kitwe faced eviction by the company in advance of the sale of Nkana Division. The Council invite@ thed¢cafigree on a
blanket plan for their relocation to council land on the banks of the Kafue river. (Continuation of article ‘| Orderedcssttgrput - Official,’
Times of Zambia8 August 1997).

46ZKCM SPI.

“4The deal is in three stages: (i) Cyprus Amax paid $3 million cash and, within 2 years, was to invest $5 m on explonagi@mdrdlli
prefeasibility study; (i) if it then elects to proceed, a further payment $10 million ®dhernment/ZCCM is required and it must commit an
additional $15 million for exploration and a bankable feasibility study; (iii) if the project is deemed viable, and Cypruettsar develop, a
final payment of $15 million will be made to the Government/ZCCM and the company will provide all the necessary finargée iime into
production. If the project does not proceed beyond stages (i) and (i), the asset will revert to the Government/ZCCM ahch&ypiilipay 50
per cent of any shortfall in committed expenditures. Provided the deal goes through all three stages, the Government/ i&C€lvkwillotal of
$28 million in cash and retain a 20 per cent interest in the mine. See ZPA (1P@gvgss Report No. 1@. 42.

“s5Stipulated under the terms of a Small Scale Mining Agreement. See ibid., p.42; and ZPA (undated), ‘The Zambia Consolidatdth€app
(ZCCM) Kansanshi Mine Sale: Questions and Answers.’

46The sale of Kansanshi is listed by the ZPA as completed on 14 March 1997. Formal production at the small-scale operdtin&Edaseary
1998. Cyprus Amax maintains that the decision to close was taken by ZCCM alone on commercial grounds, although undef thiesterms
agreement, Cyprus Amax could require such termination if the mining was deemed incompatible with its exploration works&eshiléine
Shut,’ Times of Zambial4 January 1998; ‘Kansanshi workers refute claiffisyes of Zambia28 January 1998; ZCCM (1997&mployee
Privatisation UpdateNumber 2, p.6; also Knight-Ridder Money Center, Story #16117, 13 January 1998; also Cyprus Amax (1998), ‘Cyprus Amax
Kansanshi PLC - Update of 1997 Exploration Activities’.

47See ZCCM (1997aEmployee Privatisation Updat&lumber 2, p.6; also Cyprus Amax (1998), ‘Cyprus Amax Kansanshi PLC - Update of 1997
Exploration Activities’.

“68Seeintra, Section 2(11), p.74 and p.92.

“**Hansungule et al. (1998Report on Land Tenure Insecurity on the Zambian Coppere®4.

4%See ZPA (undated), ‘The Zambia Consolidated Copper Mines (ZCCM) Kansanshi Mine Sale: Questions and Answers,’ questiavil8: ‘What
happen to the current ZCCM workforce at Kansanshi, given that construction of a new mine may not start for several yeans€ypnssvAmax
has agreed that while they are conducting their studies, ZCCM will have the right to continue mining on the current ssalesi KECCM is
currently considering how this might be achieved and will keep its employees at Kansanshi informed. Employees living inld€Ctivined by
ZCCM at Kansanshi will be entitled to live in their homes, regardless of whether the land is sold to Cyprus Amax.’

4"“Pruned Kansanshi miners cry for hous@émes of Zambial3 April 1998.

“?Hansungule et al. (1998Report on Land Tenure Insecurity on the Zambian Coppenhei4.

47*Pruned Kansanshi miners cry for hous@émes of Zambial3 April 1998.

““Hansungule et al. (1998Report on Land Tenure Insecurity on the Zambian Coppenhei4.

“ldem.

47%This is despite the fact that statutory impact studies commissioned by ZCCM recognised how ‘many retrenchees struggithto cope w
retrenchment’ and that ‘reckless spending of retrenchment benefits and the frequent failure of ill-considered busineds eentares. (See
ZCCM (1997g)Kansanshi EISVolume 4.1, Appendix C: Socio-Economic Issues, p.25). See also Hansungule et alR&@p8&)on Land Tenure
Insecurity on the Zambian Copperhgilt65: ‘Some put it [their terminal benefits] into doomed commercial ventures, like buying taxis, only to find
the cars they had required were not roadworthy. Most failed to use their terminal benefits to buy houses, with thewhsidtfdratlies are now
living in cramped accommodation and have suffered a sharp deterioration in their quality of life.’

477ZCCM (1997g)Kansanshi EISVolume 1, Executive Summary, p. 6.

“®Hansungule et al. (1998Report on Land Tenure Insecurity on the Zambian Coppee®3.

4Mbid., p.66.

“8%Speech for Solwezi Disaster Relief delivered by a Cyprus Amax spokesman on 16 January 1998. For press coverage, seeasCyprus Am
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Kansanshi spends $7m on exploratioiémes of Zambial7 February 1997; ‘Veep sounds further flooding alaffimies of Zambial7 February
1998; and ‘Food rushed to hunger stricken ardases of Zambial9 February 1998.

“8IHansungule et al. (1998Report on Land Tenure Insecurity on the Zambian Coppenélf.

“8%dem.Oxfam reports that people will be given 14-year leases.

“835ee interview with Dave Watkins, senior vice-president of explorations, cited in Buchanan (1998), ‘Slow progress for Zppdrian co
“8“Hansungule et al. (1998eport on Land Tenure Insecurity on the Zambian Coppenélf.

4GC 7, para. 16.

“8Hansungule et al. (1998eport on Land Tenure Insecurity on the Zambian Coppenbél.

“8’Confirmed by the Parish Priest, Father Cavalio. See Hansungule et al. R&88), on Land Tenure Insecurity on the Zambian Coppeelt
65 - 66.

488G C 7, para. 14 which continues: ‘In this respect, it is pertinent to recall article 2.3 of the International Covenant on BalifieaicRights,
which requires States Parties to ensure ‘an effective remedy’ for persons whose rights have been violated and the abligfaiccoopetent
authorities (to) enforce such remedies when granted'.

489ZCCM (1991), Letter from W..L.AYasini, Administrative Secretary, Property Management Department, ZCCM Nchanga Division, to the
Franciscan Fathers of St. Kizito Parish, 27 March.

4%0At the time, registration was normally required under the Land Perpetual Succession Act, Cap 288 of the Laws of Zandnieexeresson
certificate was issued.

“9'Confirmed by the Parish Priest, Father Cavalio. See Hansungule et al. @988, on Land Tenure Insecurity on the Zambian Coppertylt
65 - 66.

4925t Kizito Parish (1998), ‘Report on the Kansanshi Chapel,’ as cited in ibid., p.66.

49GC 7, para. 17.

4%4ZCCM (1997g) Kansanshi EISVolume 4.1, Appendix C: Socio-Economic Issues, p.27.

4%See Hansungule et al. (199Bgport on Land Tenure Insecurity on the Zambian Coppentel65 - 66.

““4bid., p. 66.

7t is reiterated in the Commission on Human Rights Resolution 1993/77 that ‘the ultimate legal responsibility for preveatiryittions rests
with states’. In the authoritative report by the Secretary General on forced evictions it is noted that when a governtaelevatcpment
assistance from international and monetary agencies that ‘liability does not shift entirely to the provider of financellahg by implication, is
therefore that a significant proportion of liability does indeed remain with the provider of finance (see E/CN.4/1994/20).para.
“%®Resolution 1993/41 of the Sub-Commission. This recommendation was recently reaffirmed in resolution 1998/1.17, para. 6.

49%Seeintra, Section 1, especially p.10 and pp.18 ff.

S0GC 2 para. 6.

501 |bid., para. 7.

%02 1hid., paras. 8 and 8(d). Efforts to consider the rights contained in the Covenants apply in project design, implemdreatibration.

503GC 4 para. 19.

SMGC 7, para. 19.

55The Committee cites the Vienna Declaration and Programme of Action, Part |, para. 10 in this rega@7Ssswa. 19.

S%Under the ERIPTA credit a $2 million project preparation facility advance was made available to fund the hiring of ledgllditheinors. See
ERIPTA M&R para. 11(i); see al$6RIP ICR para. 25.

SERIP ICR para.11. The legal covenant under Schedule 3,7 of the ERIP requires the Government to ‘[a]dopt and furnish IDA a gédisfactory
privatize ZCCM.’

508SeeERIP ICR Table 6 - Status legal covenants, Schedule 3,1. The Government of Zambia issued its Mining Sector Policy Statementrin Decembe
1995.

SERIPTA M&R para. 5.

SIERIPTA M&R para. 12; alsadem Credit and Project Summary.

*The list is given as Government, the business community, workers representatives, professional associations and cons(@&ERIPFrAU&R
para. 20)

512ZCCM (1997f),Report on lllegal Settlements in Mine AreBgecutive Summary.

*BHansungule et al. (1998Report on Land Tenure Insecurity on the Zambian Coppenedl.

*l“See, for example, ZCCM (1997kana EISVolume 4.1, Appendix C, Socio-Economic Issues. Many of the recommendations are repeated in
other statements.

510D 4.30, para. 2

518n 1980 the World Bank issued its initial resettlement padéyS 2.33: Social Issues Associated with Involuntary Resettlement in Bank-Financed
Projects In 1986, after a review of the policy, new recommendations were adopted by Bank management and issued formally asren Operatio
Policy Note (OPN 10.08). This strengthened the 1980 guidelines by emphasizing that every project with resettlement mushdevptoguctive
base for resettlers. In 1988, the Bank published its policy on resettlement in its World Bank Technical Paper, No. &3, Mrittel Cernea. In
1990 the resettlement policy was revised and reissued as Operational Directive 4.30: Involuntary Resettlement. Thisg®lnyns onder
review: please refer tatra, fn. 545.

S’Shihata (1993), ‘Legal aspects of involuntary resettlement’.

150D 4.30, para. 1; see algem para. 3.

50D 4.30, fn. 1.

520Sector investment loans are specifically alluded to in OD 4.30, para. 26. However, whereas the submission of a time-themedtrpket and
budget that conforms to Bank policy is a condition of appraisal for projects involving resettlement, subprojects undevestotent loans are to
be screened by the implementing agency to ensure consistency with OD 4.30 before being approved individually by the EADR. The O
Development Assistance Committee states that there should, in principle, be no difference between programme assistzut@ssidtange in
the care with which loans are prepared. Social and political risks must be taken into account in programme design difick tspencieleeo
counter them. (See OECD (1992DAC Principles for Effective AjJdOxfam has drawn upon this interpretation to recommend that the Bank, in its
revision of policies and procedures on resettlement, should ensure that these continue to apply fully to programmeadsistestaent
lending. (See Oxfam (19973 afeguarding Standards in Resettlemppt 2 - 3). It should be noted that technical assistance loans are classified by
the Bank as investment lending (see OP. 1.00).

5210D 4.30, para. 3.

522bid., para. 3(a).

523bid., para. 3(b).

524bid., para. 3(e).

529bid., para. 3(c) - (d).

5260D 4.30, para. 4. Small-scale displacement is seemingly defined as involving ‘less than 100-200 individuals.’ By cogalanaléar
displacement is defined above this threshold.iGe® fn.8.
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52’Summarised under OD 4.30, para. 5(a) - (k). The final two components required in a resettiement plan are (j) environeutiotalgorat
management; and (k) implementation schedule, monitoring, and evaluation.

5260D 4.30, para. 6. The responsibility for implementing resettlement rests with the borrower; however, the Bank has aitgsp@msbile the
plan is drawn-up and implemented in accordance with OD 4.30Qd&eeparas. 25 and 31.

52°0D 4.30, paras. 7 - 10.

53%bid., para. 11.

53Ybid., para. 12.

537 bid., para. 13.

533bid., para. 14 - 16.

534bid., para. 17.

539bid., para. 19.

538bid., para. 18.

%¥7See ibid., paras. 1, 3 and 28.

538bid., para. 29.

53The only exception to this is under sector investment loans: a resettlemepgpéais not required when the resettlement needs of each
subproject are not known in advance. In this circumstance, the borrower must still agree ‘resettlement policies, plafpiesy préticutional
arrangements, and design criteria that meet Bank policy and requirements as a condition of the loan.” See OD 4.30, mes@ectB@ignd 26.
54®The appraisal mission should ascertain (a) the extent that involuntary resettlement and human hardship will be minintizéteahdmowers
can manage the process; (b) the adequacy of the plan, including the timetable and budget for resettlement and compiresationd(&ss of the
economic and financial analysis; (d) the availability and adequacy of sites and funding for all resettlement activiideaé#itity of the
implementation arrangements; and (f) the extent of involvement of beneficiaries. At negotiations, the borrower and thalBagkeshon the
resettlement plan. The resettlement plan and the borrower’s obligation to carry it out should be reflected in the legas d@DMe30, Appraisal
and Negotiation, para. 30.

540D 4.30, para. 31.

542This is to be done in the project completion report submitted to the Operations Evaluation Department. See OD 4.30, para. 32.

53bid., para. 28.

54bid., fn. 4.

5Principally ERIP, ERIPTA, the Mining Technical Assistance credit, and PSREPC. At the time of approval of all relevant |daB@v@B in
force. This is the directive which should have applied to the Bank’s ZCCM-related lending. The Bank is currently converétigriapdirectives’
to ‘operational policies’ and ‘Bank procedures’ and ‘good practice’. The planned replacements for OD 4.30 are OP 4.121anHi@Reter,
these have not been adopted. Commentators consider the replacements to offer weaker protection for those affected pyesetilantant. See,
for example, Oxfam (1997%afeguarding standards in resettlemdrar an overview of the conversion process, see Friends of the Earth (1997),
‘The conversion of World Bank’s Operational Directives into Operational Policies, Bank Practice and Good practice documents’.
5%Hansungule et al. (1998Report on Land Tenure Insecurity on the Zambian CoppefRettommendations, p.72.



